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SNOW, NUFFER, ENGSTROM & DRAKE 
A Professional Corporation 
90 East 200 North 
P.O. Box 400 
St. George, Utah 84770 
801/628-1611 
File #144101/wrk74 
IN THE FIFTH JUDICIAL DISTRICT COURT 
IN AND FOR IRON COUNTY, STATE OF UTAH 
SECURITY TITLE COMPANY OF ) DEFENDANT R.D.'S 
SOUTHERN UTAH, a Utah Corporation, MEMORANDUM OF 
Trustee, ) POINTS AND AUTHORITIES 
IN RESPONSE TO PLAINTIFF'S 
Plaintiff, ) MOTION FOR SUMMARY 
JUDGMENT, AND IN SUPPORT 
vs. ) OF DEFENDANT R.D.'S 
MOTION FOR PARTIAL 
R.D., a Utah Partnership, STEVE ) SUMMARY JUDGMENT 
SEVY, Trustee, and BRIAN HIGH 
DEVELOPMENT CORPORATION, a ) 
Utah Corporation, 
) 
Defendants. Civil No. 85-255 
Pursuant to and for the purposes permitted by Rules 56(a) through (e) of the 
Utah Rules of Civil Procedure, and Rule 2.8 of the Rules of Practice in the District 
and Circuit Courts for the State of Utah, the Defendant, R.D., submits its 
Memorandum of Points and Authorities in Response to Plaintiff's Motion for 
Summary Judgment and in Support of Defendant R.D.'s Motion for Partial Summary 
Judgment. 
STATEMENT OF MATERIAL FACTS 
Defendant R. D. (hereinafter "R.D.") is in agreement, generally, with the 
facts stated in the "Statement of Facts" in Plaintiff's Memorandum in Support of 
Summary Judgment, Decree and Dismissal. Accordingly, rather than encumber 
the text of this response with an exhaustive overview of the facts, R. D. will focus 
only upon those supplemental facts bearing upon the issues presented herein. 
1. In order to effectuate their intent with respect to the purchase and 
sale of the subject property, R. D. and Defendant Steve Sevy (hereinafter "Sevy") 
engaged the services of Plaintiff to prepare the necessary and appropriate written 
instruments and to serve as the escrow agent and/or trustee. (Affidavit of Robert L 
Brayton) 
2. At the time Plaintiff's services were so engaged, Plaintiff held itself 
out as a licensed title and escrow business duly qualified and skilled to provide 
escrow services and to conduct real estate transactions, including the preparation 
of instruments of transfer. (Affidavit of Robert L. Brayton) 
3. The installment land contract and escrow instructions used in the 
subject transaction were, in fact, prepared by Plaintiff. While it is true that R. D. 
and Sevy supplied Plaintiff with the basic terms of the transaction, R. D. relied 
upon Plaintiff to incorporate those terms into an instrument that would be fully 
enforceable. (Affidavit of Robert L. Brayton) True and correct copies of the 
instruments of transfer prepared by Plaintiff are attached hereto and marked as 
follows: (1) Exhibit A - Land Installment Agreement (hereinafter "the Agreement"), 
(2) Exhibit B - Warranty Deed whereby R. D. conveyed the property to Plaintiff, as 
Trustee, and (3) Exhibit C - Escrow Instructions. 
4. On or about April 11, 1983, Sevy conveyed to Brian High 
Development Corporation (hereinafter "Brian High") his interest in the subject 
property by Warranty Deed. A true and correct copy of said Warranty Deed is 
attached hereto, marked Exhibit D, and incorporated herein by reference. In 
addition, Sevy purported to assign his interest and obligation as "Buyer" to Brian 
High and the latter accepted the same, although, to R. D.'s knowledge, no written 
agreement evidencing the assignment exists. (Affidavit of Robert L. Brayton; 
Plaintiff's Answer to Defendant's Counterclaim, Paragraph 34; Answer to Cross-
Claim filed by Defendants Sevy and Brian High, Paragraph 1, Second Defense.) 
R. D. has, nonetheless, consented to such assignment. (Affidavit of Robert L 
Brayton) 
5. On or about April 1 1984, Brian High defaulted in its payment 
obligations under the Agreement. Accordingly, and pursuant to Paragraph 7 of 
the Agreement, Notice of Default was sent to Plaintiff, as Trustee, by R. D. A true 
and correct copy of said notice letter dated April 4, 1984, together with a copy of 
the certified postal delivery receipt is attached hereto, marked Exhibit E, and 
incorporated herein by reference. 
6. Subsequent to the default, on or about April, 19, 1984, R. D. and 
Brian High executed an Amendment to the Agreement whereby R. D. relinquished 
Brian High's default in consideration for Brian High's two-fold promise, to-wit: (1) to 
pay the remaining unpaid principal balance under the Agreement (approximately 
$135,078.00) on or before June 1, 1984, plus accrued interest at 10% per annum 
from April 1, 1983, and (2) that no acreage, excepting the 33 acres previously 
conveyed to Buyer under the Agreement, would be conveyed to Brian High until 
such time as the entire unpaid principal balance and accrued interest were paid to 
R. D. As may be noted in the Amendment, with the exception only of the foregoing 
changes, the original Agreement terms were to remain in full force and effect. This 
Amendment was fully accepted by Plaintiff, as evidenced by the Plaintiffs 
signature thereon. A copy of said Amendment is attached hereto, marked Exhibit 
F, and incorporated herein by reference. 
7. Brian High failed to make the June 1, 1984, payment as agreed in the 
Amendment. (Affidavit of Robert L. Brayton; Plaintiff's Answer to Defendant's 
Counterclaim, Paragraph 8; Brian High's Answer to Cross-Claim, Paragraph 5) 
8. Pursuant to the default provisions of the Agreement (see specifically 
Paragraph 7 of Exhibit A), R. D. sent a written notice of default dated June 1, 1984, 
to both Brian High and Plaintiff. A copy of said notice letter, as well as return 
postal receipts are attached hereto, marked Exhibit G, and incorporated herein by 
this reference. 
9. In a letter dated June 19, 1984, R. D. informed Plaintiff that the Buyer 
had failed to make payments and cure the default within the ten-day period 
provided under the Agreement. R. D. further made demand upon Plaintiff to 
terminate the Agreement and convey back to R. D. the portion of the property not 
theretofore conveyed, pursuant to the terms of the Agreement and Escrow 
Instructions. A copy of said letter is attached hereto, marked Exhibit H, and 
incorporated herein by this reference. (Affidavit of Robert L Brayton; Plaintiffs 
Answer to Defendant's Counterclaim, Paragraph 10) 
10. Plaintiff refused to cancel the Agreement and to convey the said 
property out of the trust (escrow) to R.D., notwithstanding: 1) the clear mandate to 
do so in the Agreement and Escrow Instructions (Agreement, Paragraph 7; Escrow 
Instructions), 2) the fact that the very terms (of default) that Plaintiff refused to honor 
and enforce had been prepared and produced by Plaintiff, itself, 3) R.D. had fully 
complied with and performed its obligations under the Agreement, and 4) Brian 
High had clearly defaulted in its payment obligations without excuse or 
justification. 
11. The sole basis given by Plaintiff for its refusal to carry out the default 
instructions set out in the Agreement and Escrow Instructions was that its legal 
counsel had advised not to do so without either a mutual consent letter or a Court 
Order. (See letter from Plaintiff to R.D. dated June 21, 1984, a copy of which is 
attached hereto, marked Exhibit I, and incorporated herein by this reference.) 
Such requirements (to-wit: mutual consent letter or Court Order) have no basis 
whatsoever in the contractual documents governing Plaintiff's responsibility as to 
this escrow. (See Exhibits A, C and F) 
12. A second demand was made by R. D. upon Security Title to 
administer the default provisions and remedies of the Agreement and Escrow 
Instructions, as afore-described, in a letter dated July 11, 1984. A copy of this 
letter is attached hereto, marked Exhibit J, and incorporated herein by this 
reference. (Plaintiffs Answer to Defendant's Counterclaim, Paragraph 12) 
13. Despite R. D.'s letter of July 11, 1984, to Plaintiff, as well as other 
letters sent thereafter demanding performance, Plaintiff refused to perform its 
obligations as Trustee and escrow agent as required under the Agreement and 
Escrow Instructions, as they relate to the default of Buyer. 
14. Finally, in a letter from Plaintiff to Brian High, dated August 31, 1984, 
Plaintiff acknowledged its duty and obligation under the Agreement and Escrow 
Instructions to reconvey the remaining property to R. D. by reason of Brian High's 
default. In this letter, Plaintiff also purported to allow Brian High an additional 10 
days after receiving said letter to cure the default. Such an allowance of time to 
cure given by Plaintiff at this point in time had no basis in the Agreement or Escrow 
Instructions. A copy of the said August 31st letter is attached hereto, marked 
Exhibits, and incorporated herein by this reference. 
15. Some three months after Brian High's default (in a letter dated 
September 4, 1984), Brian High gave notice that it had become aware of a water 
condemnation proceeding wherein the validity of the water rights involved in the 
transaction with R.D. were in question. Brian High asserted that its default was 
justified based on the mere fact of the condemnation proceedings. 
16. Brian High has never produced, nor even offered to produce, any 
evidence whatsoever to support its claim that the water rights sold by R. D. were 
invalid. 
17. Based upon the mere fact that a condemnation action had been filed 
involving some of the water rights being conveyed in the subject transaction, and 
upon Brian High's mere assertion that the validity or extent of the subject water 
rights might be called into question in that action, and even though such action 
and assertion arose well after Brian High's default, Plaintiff refused, again, to 
perform the duties of the escrow agent, as they are set out in the Agreement and 
Escrow Instructions. 
18. Despite further notices and demands for the enforcement of the 
default provisions of the Agreement and Escrow Instructions, Plaintiff has refused 
to perform its contracted obligations and, as a consequence, the subject property 
has remained in escrow (trust). (Affidavit of Robert L. Brayton) 
19. The afore-referenced condemnation action having been dismissed, 
no reason remains to delay or impede effectuation of the default remedies of the 
Agreement. 
ARGUMENT 
1. R. D. IS ENTITLED TO A DECREE ADJUDGING BRIAN HIGH IN DEFAULT 
UNDER THE AGREEMENT AND DIRECTING PLAINTIFF TO EFFECTUATE THE DEFAULT 
REMEDIES UNDER THE AGREEMENT AND ESCROW INSTRUCTIONS. 
Brian High's first default in its payment obligations occurred on April 
1, 1984, and was resolved by the "Amendment to Trust Agreement" executed on 
April 19, 1984. Thus, the excuse, or lack thereof, for that default is irrelevant, 
except that it should be noted that Brian High did not attempt to justify the default 
on an assertion that water rights were questionable or that a water condemnation 
action might impact those rights. (Affidavit of Robert L Brayton) The simple fact 
was, Brian High failed to make the payment, and gave no justifying or excusing, 
reason for that failure. (Affidavit of Robert L. Brayton) 
Brian High's next and enduring default occurred on June 1, 1984, when, 
again, it failed to make the payment to which it agreed in the Amendment. In fact, it 
failed to make any payment at all. Once again, there was no excuse given at or 
around the time of the default to excuse or justify it. R. D. gave the notice required 
in the Agreement allowing Brian High ten days to cure the default, and Brian High 
failed to respond either with a payment or an excuse. Accordingly, R. D. notified 
Plaintiff of Brian High's failure to cure and requested that the default remedies in 
the Agreement and Escrow Instructions be effectuated. 
The fact that Plaintiff refused to perform its duties related to default has no 
bearing upon the fact of Brian High's default, because Plaintiff's refusal, at that 
point in time, was based on its concern that the Agreement might be illegal or 
unenforceable. Even Plaintiff acknowledged in its August 31, 1984, letter to Brian 
High (Exhibit K) that the latter was in default. 
The excuse finally given by Brian High for its failure to make the agreed 
payment on June 1 came to R. D.'s attention through Brian High's letter dated 
September 4, 1984. The excuse was no more than an empty assertion. It is yet to 
be substantiated with evidence or facts. 
Brian High could not use this excuse when it should have, that is, at the 
time, or prior to the time of the June 1 default, because the condemnation action 
did not even exist then. The record is clear that Brian High's default was wholly 
unrelated in cause and in time to the assertions of defective title. 
Whether the condemnation action was a sufficient excuse to justify Brian 
High's default or not, and whether or not it was a timely excuse, the fact is that the 
action no longer exists. Therefore, no reason at all, right or wrong, stands in the 
way of Plaintiff's enforcement of the default provisions. 
The enforceability of forfeiture and liquidated damages clauses, such as 
those in the Agreement, has been established in this State. In First Security Bank 
of Utah. N.A. v. Maxwell. 659 P.2d 1078 (Utah 1983), the Court stated: 
At the outset we here reiterate a rule long recognized in our 
jurisdiction. The parties to a contract are perfectly free to provide for 
forfeiture as a remedy to the non-defaulting party and such right 
should not be lightly interfered with. [Citations omitted.] 
Id. at 1081. 
The Court also went on to qualify this rule, thus: MHowever, we have limited 
that rule to agreements which have clear and unequivocal terms." Id. 
The instant Agreement was executed by the parties as the result of good 
faith and arms length negotiations. There is no suggestion that Brian High did not 
fully understand or agree to the terms of default, as well as the other terms. The 
Agreement is likewise clear and unequivocal, on its face, as it relates to the 
remedies available upon default. It sets out with clarity the payments expected 
and their due dates. It further expresses with complete clarity the remedy available 
upon default and the steps necessary to exercise such remedy. 
In similar fashion, the Amendment to Trust Agreement is very plain and 
simple in expressing the amended payment structure, including amounts and 
deadlines. It provides clear limitations as to the scope of the changes from the 
Agreement, and states unequivocally that "All other terms and covenants of the 
Trust Agreement IR 7665 are to remain in full force and effect." The Amendment 
was accepted by Plaintiff, as well as by Brian High and R. D., as evidenced by 
their signatures. 
The Escrow Instructions, as they relate to default are-consistent with the 
Agreement and are absolutely clear and unequivocal. Plaintiff's duties in respect 
to default are outlined with utmost simplicity and clarity. 
It should be noted that the instant Agreement does not provide for the 
conventional type forfeiture usually found in real estate contracts in that it does not 
result in a complete loss to buyer of both the monies paid to the date of the default 
as well as the property, itself. Rather, Brian High is entitled to keep that portion of 
the property (approximately 33 choice acres) conveyed out of escrow previous to 
the date of the default. The contract causes Brian High to forfeit the right to 
proceed with the balance oithe- purchase. Such a result is fair to both parties 
concerned. 
As to the propriety and enforceability of liquidated damages provisions in 
the Land Installment Contract, the Supreme Court has stated: 
As a general rule in Utah, parties to a contract may agree to 
liquidated damages in the case of breach, and such agreements are 
enforceable if the amount of the liquidated damages agreed to is not 
disproportionate to the damages actually sustained. [Citations 
omitted.] Thus, this Court has generally upheld forfeiture clauses in 
uniform real estate contracts and other land installment-purchase 
contracts, except that it has modified the amount forfeited in cases 
where that amount is so excessive and grossly disproportionate as to 
be unconscionable or "shock the conscience of the Court." 
Madsen v. Anderson. 667 P.2d 44, 47 (Utah 1983). 
Liquidated damages in the instant case relate to the down payment sums 
paid by Brian High (See Agreement Paragraph 3(a)), to-wit: $72,000.00. Brian 
High has received title to approximately 33 of the more choice acres of the 
approximate 120 acres involved in the transaction. Brian High has had full use of 
the said 33 acres since 1983. The value of the property has more-than-likely 
increased over time, especially in view of the fact that it has been annexed to the 
Town of Brian Head since this transaction was consummated. R. D., on the other 
hand, has been left destitute, insofar as the subject property is concerned, for the 
past four years in that it has had neither the right to utilize the remaining property 
nor to utilize proceeds from its sale, as a consequence of Brian High's default. 
In view of these facts, it could reasonably be concluded that Brian High has 
received at least equivalent, if not more value in this transaction than it has given. 
In summary, the facts show that Brian High defaulted in its payment 
obligations under the Agreement and Amendment. Furthermore, the instruments of 
transfer used in this transaction are clear and unambiguous on their face and are 
fully enforceable under the law of this State. Plaintiff should therefore be ordered 
to execute its duties under those instruments by cancelling the Agreement and re-
conveying the remaining property held in escrow to R.D. 
2. PLAINTIFF IS LIABLE TO R. D. FOR DAMAGES INCURRED BY REASON OF 
PLAINTIFF'S BREACH OF ITS CONTRACTUAL OBLIGATIONS AS SET FORTH IN THE 
ESCROW INSTRUCTIONS. 
The undisputed facts show that Plaintiff contracted with R. D. and Sevy to 
perform certain duties as an escrow agent and/or trustee. Such contract is 
evidenced by the Escrow Instructions which were prepared by Plaintiff and 
executed by and between Plaintiff and R. D. and Sevy (Exhibit C). 
9 
Under the Escrow Instructions, Plaintiff contracted to follow and enforce the 
following instructions in the event a default occurred: 
"If default be made in the performance of the terms of the Agreement 
deposited herewith by Buyer, then upon written demand of Seller, the 
Agreement deposited herewith shall be returned to Seller and any 
unconveyed acreage remaining in the trust with Security Title 
Company of Southern Utah shall be reconveved to Seller. Security 
Title Company of Southern Utah shall not be required to notify any of 
the parties hereto, nor determine if default has been made, but simply 
on written demand of Seller shall comply with the above instructions." 
[Emphasis added] (See Exhibit C). 
R.D. has performed all conditions on its part to be performed under the 
Agreement and Escrow Instructions. Notwithstanding, Plaintiff has refused and 
failed to perform under the Escrow Instructions in that it has refused and failed for 
nearly four years now, to convey the property remaining in escrow to R.D. and to 
cancel the Agreement pursuant to the default of Brian High. 
Accordingly, Plaintiff has breached the said Agreement and is liable to R.D. 
for damages and losses incurred as the result of such breach. 
The relationship between an escrow agent and the parties to the escrow 
agreement, as well as the duties owed by the escrow agent are explained in the 
following excerpt of a case entitled National Bank of Washington v. Eauitv 
Investors. 506 P.2d 20 (Wash. 1973): 
An escrow holder is an agent. [Citation omitted.] Whether he 
be designated escrow agent or escrow holder, or both, makes little 
difference in law; the important thing is that as an agent, holder, or 
trustee for the parties (28 Am.Jur.2d Escrow §1 (1966)), he occupies 
a fiduciary relationship to all parties to the escrow. As an agent, 
trustee or holder, the escrow holder owes a fiduciary duty to his 
principals in the same way that all agents are held to such standards. 
[Citation omitted.] 
The escrow agent's duties and limitations are defined, 
however, bv his instructions. The rule on this point is well stated at 
30A C.J.S. Escrows §8 (1965): 
The duties of a depositary or escrow holder are 
those set out in the escrow agreement.... As a general 
rule, the escrow holder must act strictly in accordance 
with the provisions of the escrow agreement: he must 
comply strictly with the instructions of the parties, and it 
is his duty to exercise ordinary skill and diligence, and 
due or reasonable care in his employment. In his 
fiduciary capacity, he must conduct the affairs with 
which he is entrusted with scrupulous honesty, skill, 
and diligence. 
Thus, it is the rule that an escrow agent or holder becomes 
liable to his principals for damage proximately resulting from his 
breach of the instructions, or from his exceedina the authority 
conferred on him by the instructions. [Citations omitted.] [Ernpftasis 
added.] 
Id. at 35. See also, Freeaard v. First Western Nat. Bank. 738 P.2d 614 (Utah 
1987); Amen v. Merced County Title Company. 25 Cal. Rptr. 65, 375 P.2d 33 
(1962); Miller v. Craig. 22 Ariz. App. 789, 558 P.2d 984 (1977); Webster v. USLIFE 
Title Company. Ariz. App., 598 P.2d 108 (1979). 
Without question, Plaintiff failed and refused to comply with the instructions 
set out in the Escrow Instructions. Initially, the basis for Plaintiff's denial was its 
own doubt as to the enforceability and legality of the default provisions. Such 
basis ignored the fact that both parties to the transaction freely and at arms length 
agreed to those provisions, and that the documents and provisions were drafted or 
prepared by Plaintiff, itself, in its fiduciary capacity as escrow agent, title company 
and trustee. 
Later, after Brian High asserted justification based upon the condemnation 
action, which as pointed out previously was a much after-the-fact excuse, Plaintiff 
adopted that excuse, as well, to excuse its performance under the Escrow 
Instructions. Even then, Plaintiff violated its duty of strict compliance, and further, 
exceeded the scope of its inherent and contractual authority as an escrow agent 
by conditioning its performance upon its own determination or judgment as to the 
status of the water rights. Nothing in the Escrow Instructions, nor in any other 
document, gives Plaintiff the authority or the burden of judging the status of title. 
Furthermore, if Plaintiff felt it had that duty, at least it should have investigated the 
validity of Brian High's assertions rather than just accept them in their empty, 
unsubstantiated state. 
Based on Plaintiffs actions in failing and refusing to comply strictly with the 
escrow instructions, Plaintiff is liable to R. D. for breach of contract and for 
damages sustained as the result of that breach, an exact and precise amount to be 
determined at a future date. 
3. PLAINTIFF IS LIABLE TO R. D. FOR DAMAGES INCURRED BY REASON OF 
PLAINTIFF'S BREACH OF WARRANTIES i^p| iFni Y rtlVPN R. D. TO THE EFFECT THAT 
THE WRITTEN INSTRUMENTS PREPARED BY PLAINTIFF RELATIVE TO THIS TRANSACTION 
(I.E., AGREEMENT AND ESCROW INSTRUCTIONS) AFFORDED ADEQUATE PROTECTION 
TO PLAINTIFF IN THE EVENT OF BRIAN HIGH'S DEFAULT. 
By accepting the responsibility to prepare the appropriate documents to 
effectuate the transfer of the subject property, and by contracting to perform the 
duties pertaining to the maintenance of the escrow, Plaintiff did impliedly warrant to 
R.D. that said documents would be legal and enforceable and would provide 
adequate protection and recourse to R.D. in the event of the Brian High's default, 
and further, that Plaintiff would, as Escrow Holder, enforce and execute the said 
default provisions and remedies in such event. 
Plaintiff breached the said implied warranty in that it refused to recognize 
the propriety and adequacy of the very documents and provisions which Plaintiff, 
itself, had drafted and prepared, and further, refused and failed to perform the 
duties and obligations relative to default which it had contracted to do under the 
Escrow Instructions. 
Accordingly, Plaintiff is liable to R.D. for damages and losses sustained as 
the result of such breach, an exact amount of which will be determined at a future 
date. 
4. PLAINTIFF IS LIABLE TO R. D. FOR DAMAGES INCURRED BY REASON OF 
PLAINTIFF'S RRFAcy_oF THF FIDUCIARY DUTY AS A TRUSTEE AND ESCROW AGENT 
OCCASIONED BY PLAINTIFF'S FAILURE TO COMPLY STRICTLY WITH THE ESCROW 
AGREEMENT AND FAILURE TO PREPARE INSTRUMENTS RELATIVE TO THIS 
TRANSACTION THAT WOULD AFFORD ADEQUATE PROTECTION TO PLAINTIFF IN THE 
EVENT OF BRIAN HIGH'S DEFAULT. 
As indicated under Argument No. 2 above, an escrow agent, holder or 
trustee owes a fiduciary duty to his principals. The duties and limitations of the 
escrow agent are defined by the escrow instructions and to exceed those 
limitations or disregard the instructions constitutes a breach of the agent's fiduciary 
duty. National Bank of Washington v. Eauitv Investors, supra. (See also other 
cases cited above in Argument No. 2) 
In the instant case, Plaintiff clearly assumed the fiduciary role as to R. D. by 
becoming the escrow holder and trustee. The only way Plaintiff could execute his 
duties properly was to comply strictly with the terms of the escrow agreement. Any 
deviation, whatsoever, would constitute a breach of his fiduciary duty. Miller v. 
Craig, suora at 906. 
In Miller v. Craig. Supra, an escrow agreement provided that a $5,000.00 
deposit made by the buyer of real property should be disbursed by the escrow 
agent in one of two ways, to-wit: (1) upon the transfer of a specialized license from 
seller to buyer it was to be applied to the purchase price and disbursed to seller, or 
(2) upon default by buyer, it was to be disbursed to seller as liquidated damages. 
While the sums were still in escrow the buyer and seller became involved in a 
lawsuit which resulted in a $5,000.00 judgment to buyer. Buyer presented the 
judgment to the escrow agent with a demand that the funds in escrow be disbursed 
to buyer to satisfy the judgment. The escrow agent did as buyer requested. Id. 
The Court held that the escrow agent had breached his fiduciary duty to 
seller in that he had deviated from the instructions in the escrow agreement by 
disbursing the money to buyer in a manner other than that prescribed in the 
escrow agreement. Id. at 987. 
Similarly, in the instant case, Plaintiff deviated from the escrow instructions 
and breached its fiduciary duty to R. D. in that it refused to execute the default 
provisions and attempted to require the parties to take action outside and beyond 
the agreement by requiring that they either present Plaintiff with a mutual consent 
or court order. Plaintiffs duties were articulated in plain and simple language in 
the escrow agreement and should have been executed accordingly. 
Plaintiffs fiduciary role extended also to the preparation of the written 
instruments used in the transaction. R. D. relied upon Plaintiff to prepare and draft 
instruments that would reflect the terms of the agreement and would be 
enforceable. Plaintiff has, however, breached its duty in this regard by the fact 
that it prepared agreements which it later refused to recognize as valid and 
enforceable. 
Accordingly, Plaintiff is liable to R. D. for damages incurred as the result of 
Plaintiffs breach of fiduciary duties. An exact amount of damages will be 
determined at a future date. 
5. PLAINTIFF HAS NO RIGHT TO INTERPLEAD, NOR TO AN AWARD OF 
ATTORNEYS1 FEES AND COSTS INCURRED AS THE RESULT OF THIS ACTION, BY 
REASON OF PLAINTIFF'S DEFINITE AND INDEPENDENT LIABILITY TO R. D. 
OCCASIONED BY PLAINTIFF'S FAILURE TO EXECUTE ITS DUTIES AS ESCROW AGENT IN 
ACCORDANCE WITH THE ESCROW INSTRUCTIONS AND BY PLAINTIFF'S FAILURE TO 
PROVIDE APPROPRIATE INSTRUMENTS TO EFFECTUATE THE TRANSACTION. 
The arguments and facts set out above suggest liability on the part of 
Plaintiff independent of whatever claims exist between R. D. and Brian High. 
It is a longstanding rule, and particularly in the case of an escrow holder, 
that where the party bringing the interpleader is liable to one of the parties he 
seeks to interplead, or where he has contributed to the cause for conflicting claims 
between the parties, the right to interplead is barred. Furthermore, in such a case, 
even if interpleader is allowed, it is proper to deny the interpleader his attorneys' 
fees and costs. Capson v. Brisbois. 592 P.2d 583 (Utah 1979). 
Therefore, Plaintiffs request to interplead and then walk away from the 
action without liability and with his attorneys' fees and costs should be denied. 
6. BY REASON OF BRIAN HIGH'S DEFAULT, R. D. IS ENTITLED TO HAVE THE 
AGREEMENT CANCELLED, THE PROPERTY REMAINING IN ESCROW RECONVEYED TO 
R. D. AND THE SUMS PAID BY BRIAN HIGH TOWARD THE PURCHASE PRICE FORFEITED 
TO R. D. AS LIQUIDATED DAMAGES. R. D. IS FURTHER ENTITLED TO AN AWARD OF ITS 
AHOaN&YS!!-FEES AN0 COSTS AS AGAINST BRIAN HIGH PURSUANT TO THE TERMS OF 
THE AGREEMENT. 
R. D. has established in the first argument in this Memorandum the fact of 
Brian High's unexcused and unjustified default. The appropriate remedies, as set 
out in the Agreement and Escrow Instructions, for the default have likewise been 
explained herein and their propriety established, with the one exception that 
R. D.'s entitlement to attorneys' fees and costs incurred as the result of the 
necessity to enforce the terms of the agreement has not yet been addressed 
herein. 
Paragraph 9 of the Agreement provides as follows: 
SELLER and BUYER each agree that should they default in 
any of the covenants and agreements contained herein, that the 
defaulting party shall pay all costs and expenses that may arise from 
enforcing this Agreement by suit or otherwise, including a 
reasonable attorney's fee. 
R. D. has, in fact, incurred substantial attorneys' fees and costs and based upon 
Brian High's default and the clear language of Paragraph 9 (above), R. D. is 
entitled to judgment against Brian High for such fees and costs. 
CONCLUSION 
For the reasons stated above, R. D. respectfully requests that the Court (1) 
grant Plaintiff's Motion for Summary Judgment, insofar as it is consistent with 
R. D.'s Motion for Partial Summary Judgment, (2) deny Plaintiff its request for 
attorneys' fees, and (3) grant R. D.'s Motion for Partial Summary Judgment. 
DATED THIS J ^ - d a y of / ^ , 1988. 
SNOW, NUFFER, ENGSTROM & DRAKE 
A Professional Corporation 
TERRY 1 . WADE 
Attorney for Defendant, R.D. 
MAILING CERTIFICATE 
I hereby certify that on the jS^-tiay of May, 1988, I served a copy 
of the foregoing DEFENDANT R.D.'S MEMORANDUM OF POINTS AND 
AUTHORITIES IN RESPONSE TO PLAINTIFF'S MOTION FOR SUMMARY 
JUDGMENT, AND IN SUPPORT OF DEFENDANT R.D.'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT on each of the following by depositing a copy in the U.S. 
Mail, postage pre-paid, addressed to: 
Thomas M. Higbee, Esq. 
CHAMBERLAIN & HIGBEE 
P.O. Box 726 
Cedar City, Utah 84720 
J. Bryan Jackson, Esq. 
SECURITY TITLE COMPANY 
OF SOUTHERN UTAH 
25 West Center St. 
Cedar City, Utah 84720 
David J. Smith, Esq. 
P.O. Box 1339 
Cedar City, Utah 84720 
Mr. Steve Sevy 
1097 Desert Pine Drive 
Cedar City, Utah 84720 
'(tyWM. (^b* £k2_ 
AGREEMENT 
THIS AGREEMENT, aide and entered Into ehie lac day of March, 1980, 
by and between R. D., a Utah Partnerahip, hereinafter dealgnated aa SELLER, 
•nd STEVE SEVY, TRUSTEE, hereinafter dealgnated as BUYER. 
WITNESSETH: 
WHEREAS, SELLER la the owner of certain unimproved real property 
aituate in the County of Iron, State of Utah, more particularly deacrlbed aa 
followa: 
The Northeeet Quarter of the Southwest Quarter; the Southeaat 
Quarter of the Southweat Quarter and che Southwest Quarter of 
the Southeaat Quarter of Section 1, Townahip 36 South, Range 
9 Weat, Salt Lake Meridian. 
EXCEPTING THEREFROM all oil, gaa and alneral rlghta. 
Together with all water and water rlghta appurtenant to, uaed upon 
or In connection with aald property, except and there la hereby 
reaerved the water froa Water Users Claim No. 1104 filed July 3, 
1963 with the State Engineer'a Office on Spring No. 3, together 
with an Easement to construct and maintain pipe line over and 
acroaa the Northwest Quarter of the Southweat Quarter of aaid 
Section 1 and twenty (20) gal lone per minute of the water froa 
Water Uaera Claia No. 1104 filed July 3, 1963 with the State 
Engineer'a Office, on Spring No. 1, and an easement to construct 
and maintain a pipe line over and acroaa the Northwest Quarter 
of the Southeaat Quarter and the North Half of the Southwest Quarter 
of aald Section 1, Township 36 South, Range 9 Weat, Salt Lake BMMM 
and Meridian. 
AND WHEREAS, SELLER is deairoua of selling said unimproved real 
property to BUYER and BUYER ia deairoua of purchaaing the same for development 
purposes, all upon the terms and conditions hereinafter aet forth. 
NOW THEREFORE, in consideration of the premises, promisee sod 
covenants hereinafter provided to be faithfully kept and performed by the 
respective partiea hereto, and other good end valuable considerations, the 
receipt and aufflciency whereof being hereby acknowledged, it ia hereby 
understood and agreed ea follows: 
1. SELLER by these presents does hereby sell and BUYER does hereby 
purchaae the property above described for the total purchase price of THREE 
HUNDRED SIXTY THOUSAND AND NO/100 DOLLARS ($360,000.00) peyable in lawful money 
of the United Statea strictly within the following times, to-wit: The sua of 
SEVENTY-TWO THOUSAND AND NO/100 DOLLARS ($72,000.00) to be paid concurrent with 
the execution of this Agreement and the balance of TWO HUNDRED EIGHTY-E1UHT 
THOUSAND AND NO/100 DOLLARS ($288,000.00) shall be paid MM follows: 
The sum of $75,000.00, or more, on or before March 1, 1981, sod the 
sua of $75,000.00, or more, annually thereafter until the entire principal 
balance, together with accrued later eat has been paid la full. Said payments 
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of principal. Interest shall oe cnarged from March 1, 1980 on all unpaid 
portions of the purchase price at the rate of ten per cent (10Z) per annum. 
2. As a matter of convenience and in order to facilitate the 
performance of the terms and conditions hereof, the parties hereto agree, 
simultaneously with the execution and delivery of this Agreement, to establish 
an Escrow with Security Title Company of Southern Utah, 110 North Main, 
Cedar City, Utah, and execute and deliver appropriate Escrow Instructions. 
SELLER shall and hereby agrees to simultaneously herewith execute and deliver 
to Security Title Coiupany of Southern Utah good and sufficient Deeds conveying 
said property to Security Title Company of Southern Utah, as Trustee, authorize 
Trustee to record Deeds, and thereafter convey title by Special Warranty Deed 
to BUYER or BUYER'S nominee upon BUYER'S compliance with the terms and 
conditions herein set forth. 
3. The parties hereto recognize the fact that BUYER is purchasing 
said property for the express purpose of developing same. In view of this 
situation and in order to facilitate and assist the BUYER'S proceeding with 
the development of said property, it is mutally understood and agreed as 
follows: 
(a) BUYER shall be entitled to receive from Trustee and SELLER 
hereby agrees and Trustee is hereby instructed to convey to BUYER one acre 
by Special Warranty Deed for each $3,000.00 paid by BUYER upon the principal 
balance due hereunder. Each $3,000.00 so paid shall apply to annual payments 
required under Paragraph No. 1 above. It is understood that the $72,000.00 
down-payment shall apply to the last acreage released and in the event oi 
default by the BUYER, said $72,000.00 shall be forfeited to SELLER, and BUYER 
shall not be entitled to the release of an acreage in consideration of said 
down'payment. 
(b) BUYER hereby acknowledges the fact that it has been advised 
by SELLER that SELLER is purchasing said property under a prior Trust 
Agreement wherein Security Title Company is named and is acting as Trustee. 
SELLER shall and hereby agrees to pay all of the payments due thereon and 
further agrees not to allow any delinquency or default to occur in connection 
therewith. Also, in the event BUYER prepays any of the monies due hereunder 
SELLER agrees to apply a sufficient portion of said prepayment towards the 
prepayment of said prior Trust Agreement to the end that at all times the 
b a l a n c e of »•»»- • * — -» -» — 
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A. BUYER shall have the right, at all times during which this 
Agreement is in force and effect, to enter upon the above described real 
property or any portion thereof and to suodiviae, survey, or plat the same 
and install roads, curbs, gutters, sidewalks, sewers and other improvements 
thereon, and do any and all things which BUYER deems necessary or desirable 
for the development of said real property or any portion thereof for the 
construction of improvements thereon. SELLER hereby authorizes, empowers, and 
instructs Security Title Company of Southern Utah, as Trustee, that it will, 
if requested by BUYER, execute all documents reasonably necessary to annex 
said property or any portion thereof to an adjacent municipality or any water 
or sewer district, provided that nothing herein shall require Security Title 
Company of Southern Utah or SELLER to furnish any bond or other obligation in 
connection with any such development, or annexation or the installation of 
any improvements on said real property. SELLER or Security Title Company of 
Southern Utah shall be under no obligation to incur any expense in connection 
with the planning, laying out, approval or development of said property and 
BUYER agrees to hold SELLER and Trustee harmless from any liability in 
connection with the development. 
5. Possession of said premises shall be delivered to BUYER by 
SELLER on the 1st day of March, 1980. All taxes and assessments levied 
and assessed upon and against said property for the year 1979 and for all 
prior years thereto shall be paid by SELLER, and the taxes and assessments 
levied and assessed upon and against said property for the year 1980 shall be 
prorated between the parties hereto as of the 1st day of March, 198.0, on the 
basis of taxes assessed thereon for the year 1979. All taxes and assessments 
levied and assessed thereon after March 1, 1980 shall be paid by BUYER. 
6. SELLER.Hereby agrees as long as this Agreement is in full force 
and effect not to encumber its interest in and to said property prior to the 
conveyance to BUYER of acreage as herein provided. BUYER shall and hereby 
agrees not assign its interest in and to this Agreement without the written 
consent of the SELLER first had and obtained. SELLER heieby agrees that said 
consent shall not be unreasonably withheld. In the event any lien of encumbrance 
shall hereafter accrue against said premises by act or neglect of SELLER, BUYER 
may at ita option pay and discharge the same and receive credit on the amount 
then remaining to be paid hereunder in the amount of any such payment of 
payments. In the event BUYER shall default in the payment of any taxes or 
"""••• -* <**- ~~*-i„„ nav tha tut and BUYER 
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paid by SELLER together with interest thereon from the date of payment at the 
rate of ten per cent UOZ) per annum until repaid. 
7. In the event of a failure to complv with the terms hereof by 
BUYER to make any payments or payment when same shall become due, SELLER, in 
addition to all other remedies available in law or in equity shall have the 
right, upon failure of the BUYER to remedy the default within ten (10) days 
after written notice, a copy of which shall be delivered to Trustee, to 
terminate this Agreement and be released from all obligations in law and equity 
to convey any property not theretofore conveyed by Trustee to BUYER. All 
payments theretofore made by BUYER shall be forfeited to SELLER as liquidated 
damages for the non- per forma nee of the Agreement, and the BUYER agrees that 
SELLER may re-enter and take possession of that portion of said property not 
theretofore deeded to BUYER together with all improvements and additions made 
by BUYER thereon, which additions and improvements shall remain with the land 
and become the property of SELLER. The Trustee shall thereafter re-convey said 
unconveyed property to SELLER. 
8. SELLER and BUYER mutually agree that no more than thirty per 
cent (30X) of said purchase price may be paid prior to January 1, 1981. 
9. SELLER and BUYER each agree that should they default in any of 
the covenants and agreements contained herein, that the defaulting party shall 
pay all costs and expenses that may arise from enforcing this Agreement by 
jsuit or otherwise, Including a reasonable attorney's fee. 
10. It is understood and agreed that there are no representations, 
Covenants, or agreements between the parties hereto except as herein specifically 
pet forth. 
11. This Agreement shall be binding on the heirs, executors, 
administrators, successors and assigns of the parties hereto. 
IN WITNESS WHEREOF, the parties have duly executed and delivered 
this Agreement in triplicate the day, month, and year first above written. 
BUYER: 
]r ! 
Steve Sevyt Trustee/ 
Recorded it Request oL 
.M. Fee Paid $ 
by „ Deo. Book Ftge Ref.:. 
Mail tax notice to Address 
WARRANTY DEED 
R. D., a Utah Partnership grantor 
( a l i fornia 
al Los Aiaait08, County of State of UtaU* heieby 
CONVEY and WARRANT to SECURITY TITLE COMPANY OF SOUTHERN UTAH, TRUSTEE 
grantee 
110 North Main 
of Cedar City County i r o n State of Utah 
for the turn of TEN AND NO/100 (and other good and valuable conaiderations) DOLLARS 
the following described tract of land in Iron County, 
Stats of Utah, to-wits 
The Northeast Quarter of the Southwest Quarter; the Southeast Quarter of the 
Southwest Quarter and the Southwest Quarter of the Southeast Quarter of Section 1, 
Township 36 South, Range 9 West, Salt Lake Meridian. 
EXCEPTING THEREFROM ail oil, gas and mineral rights. 
Together with all water and water rights appurtenant to, used upon or in 
connection with said property, except and there is hereby reserved the water froa 
Water Users Claim No. 1104 filed July 3, 1963 with the State Engineer's Office on 
Spring No. 3, together with an Easement to construct and maintain pipe line over 
and across the Northwest Quarter of the Southwest Quarter of said Section 1 and 
twenty (20) gallons per minute of the water from Water Users Claim No. 1104 filed 
July 3, 1963 with the State Engineer's Office, on Spring No. 1, and an easement 
to construct and maintain a pipe line over and across the Northwest Quarter of the 
Southeast Quarter and the North Half of the Southwest Quarter of said Section 1, 
Township 36 South, Range 9 West, Salt Lake Base and Meridian. 
WITNESS the hand of aud grantor ,thm 1st day of March A. D. 1980 
Signed in the pretence of *2.±:.y^t*\l±*n y^ aHU tan Par tnersj 
L. Brayton 
STATE OF UTAH 
COUNTY OF Iron 
SS. 
On the 1st day of March A. D. 19 80 peraonaUy 
appeared before me ROBERT L. BRATTON, a General Partner of R. D. , a Utah 
Partnership, the signer of the foregoing instrument, who duly acknowledged to 
me that he executed the same, for and in behalf of said Partnership. 
My Commmmon Expires! 
Notary Public 
June 10, 1980 E - ^ » C c d * r C i t T > "*•*> 
ESCROW INSTRUCTIONS 
Security Title Company 
110 North Main 
Cedar City, Utah 34720 
Gentlemen: 
The undersigned, R. D., a Utah Partnership, hereinafter designated 
as SELLER, and STEVE 5EVY, TRUSTEE, hereinafter designated as BUYER, hand 
you herewith the following: 
1. An Agreement dated the 1st day of Harcn, 1980, by and 
between Che undersigned SELLER and BUYER. 
2. A Warranty Deed which conveys to Security Title Company of 
Southern Utah, as Trustee, for subsequent conveyance to BUYER the property 
described in that certain Agreement dated the ist day of March, 1980, deposited 
herewith as Item No. 1 above. 
The purchase price for the real property which is subject to said 
Agreement is THREE HUNDRED SIXTY THOUSAND AND NO/100 DOLLARS ($360,000.00) 
and all payments made by BUYER in discharge of the purchase price for said 
real property shall be paid to you for the account of SELLER* 
Upon payment to you of the amount or amounts set forth In the 
aforesaid Agreement, you are authorized to issue Deed or Deeds to the 
respective screage requested by BUYER in sccordance with said Agreement. 
BUYER shall be obligated to pay for any improvements installed 
by BUYER upon said real property during the term of this Agreement, and 
shall save SELLER or Security Title Company of Southern Utah harmless from 
all liability by reason of any liens, claims of liens or claims for the value 
of work done or materials furnished for any improvements. 
If default be made in the performance of the terms of the Agreement 
deposited herewith by BUYER then upon written demand of SELLER, the Agreement 
deposited herewith shall be returned to SELLER and any unconveyed acreage 
remaining in the trust with Security Title Company of Soutiiern Utah shall be 
reconveyed to SELLER. Security Tilie Company of Southern Utah shall not be 
required to notify any of the parties hereto, nor determine if default has 
been maac but simply on written demand of SELLER shall comply with the above 
instructions. 
Monies collected by you under said Agreement and these instructions 
for the account of SELLER shall be deposited by you in a trust account from 
which you are authorized to deduct your normal escrow fees aa hereinafter 
rage Iwo 
Escrow Instructions 
Each transmittal of funds to SELLER shall be accompanied bv a 
statement of tne current Dalance owing to SELLER unaer said Agreement. 
Security Title Company of Southern Utah shall be entitled to 
the following reimbursement for their services: 
1. An initial Acceptance Fee for this trust of $150.00 to be 
paid one-half by SELLER and one-half by BUYER. 
2. An annual fee of $100.00. 
3. A fee of $15.00 for each parcel conveved out of trust to be 
paid one-half by SELLER and one-half by BUYER. 
A. Such costs, fees and expenses as may be reasonably incurred 
for any services rendered in addition to those specifically set forth and 
provided for as may be required in administrating, enforcing or defending 
the duties and obligations imposed upon Security Title Company of Sou^hgrn 
Utah by these instructions and the Agreement d^porited herewith, including 
a reasonable attorney16 fee which shall be paid by the parties whose sets, 
omissions, or neglect solely precipitate or necessitate the same. 
5. An applicable policy of title insurance of Security Title 
Company of Southern Utah, in the regular form then in use shall be issued in 
connection with each transaction involving trust property, if the nature of 
transaction creates an insurable interest, or unless such issuance is specially 
waived by Trustee. 
IN WITNESS WHEREOF, the undersigned SELLER and BUYER have executed 
the foregoing Escrow instructions this 1st day of March, 1980. 
BUYER: 
ah Partnership 
$ ^ * y * s - -••<'. •< . J c * - r 
// Steve Sevy, Trustee, 
ACCEPTED: 
Y TI'/LL COMPA&y OF SOUTHERN UTAH suemm TITLI 
By: C ^ J i 
\ 
Recorded at Request of-
Den. Book Page Ref.: 
Mail tax notice *" Attorney Barid J . Smith AHHr>» P.O.Box 1 ^ 9 . Cedar Clt.v. m,*h ft),7?n 
WARRANTY DEED 
ST3VS SOT, T30STEB grantor 
of Cedar City , County of Iron » State of Utah, hereby 
CONVEY and WARRANT to 
BRUM HIGH D5VSL0FMZNT CORPORATION 
grantee 
of Parowan, Utah for the turn of 
TSM AND HO/100 (and other and raluable con a Ida rat ton) DOLLARS, 
the folio-win* described tract of land in iron County, 
SUtaoiUtah: 
The Northeast Quarter of the Southwest Quarter; the Southeast 
Quarter of the Southwest Quarter and the Southwest Quarter of 
the Southeast Quarter of Section 1 , Township 36 South, Range 
9 tost, S a l t Lake Meridian. 
HCCKPTD© THSRSFRGK a l l o i l , gas and mineral r ights and 
water r ights nreriously corrreyed. A l l such reaaining 
r ights ere hereby conveyed. 
EXCEPT the North 1$ acres of said Northeast Quarter of tha 
Southwest Quarter prerioualy conveyed t o David J . Smith. 
SECURITY TITLE COMPANY n ^ ^ ^ Brian High Development Corp. 
'** *"" S: %l - APR121983 ^ . 1 0 : 3 0 . . -
rt^ 5.50 mmmtt 301 PM . 402 mart'iy Fee 3 ' 3 U Bon* J U 1 Pace 2£±— 
<2fl& By COflA X MULET WON COUNTY RECORDER 
ReTtfQ todudG AbtttfQ Proof D 
WITNESS, the hand of aaid grantor , thia n t h 
April , A. D. 1983. 
Signed in the Presence of 
STATE OF UTAH. 
County of Iron 
On the 11th day of April .A .D. 1%3 
personally appeared before me s trre Sery, Trustee 
£ t ^ •••• ^ > 
tha signer of the within instrument, who duly acknowledfleu.to me that- he executed tha 
40» o W ; M ^ 
Notary Public. 

- ^ 
< c S ^ RECREATIONAL DEVELOPKEnl PARTNERSHIP 
V N 
Jarr.es Hal bach 
714 635 5215 
3961 Toland Circle 
Los Alamitos, Ca. 90720 
Robert Eravt; 
213 595 8909 
April 4, 1984 
Security Title Company 
of Southern Utah 
Bex 1140 
Cedar City, Utah 84720 
REGARDING ESCROW r? 7665-IR 
Dear Mr, Robison: 
Under Paragraphs 1 and 7 of the terms cf AGREEMENT for the sale of 
120 acres from R. D. Partnership, SELLER, to Steve Sevy, TRUSTEE, 
3UYER, dated March 1980, SELLER is putting BUYER on written 10 day 
notice of default for failure to make the required $7 5,000 payment 
due April 1, 1984. 
SELLER demands termination of the AGREEMENT, return of property and 
other remedies as called for in Paragraph 7. 
Sincerely, 
<0^-e /V 
' . cbe r t L. B r a y t o n 
Genera l P a r t n e r 
\* Z. PARTNERSHIP 
SZ~*-Z SEVY, TRUSTEE (TRUSTEE CCPY ENCLOSED FOR DELIVERY BY SE 
PARTNERS 
; :S . DAIIA SCHKUTZ, KUSKINSGN, SAVAGE & CO. , P.O.BOX 68 ST. GECRGE,UT 
0 SENDER: Complete items 1 ,2 .3 and 4 . 
Put your addrass in ma 'RETURN TO" space on the 
reverse tida Faiiura to do this will oravant this card from 
being raturnad to you. Tha raturn receipt faa will provida 
you the nama of the parson de^veced to and the data of 
delivery for additional faaa tha following services ere 
availabfa Consult postmaatar for faas and check box lot) 
for servtce(i) raquattad 
1 O Snow to whom data and addrass of delivery. 
2 D Restricted Delivery 
3 Artie la Addrassad to 
C£DA«L cry, tlrA/4 ?¥7^ 
4 Typa of Sarvica 
D Registered D Insured 
U Certified Q COD 
• Express Mail 
Article Nombmr 
P'YWWM'aJ 
Always obtain signati 
DATE DELIVERED 
7
 °ftf>ff Dl|n9rv{984 
8. Addressee's Address (ONL Y tf requested end fee pftff 
AMENDMENT TO TRUST AGREEMENT IR-7665 
This i^th dav of April, 1984 BUYER and SELLER hereby agree to 
the following amendment to Trust Agreement IR 7665 with Securitv 
Title Ccmpanv of Southern Utah. SELLER relinquishes BUYER from 
the obligation. Trust Agreement paragraph 1, to make a $75,000 
payment on April 1, 1984 provided the two following conditions 
are met: ( 1 ) On or before June 1, 1984 BUYER will paid SELLER by 
depositing with Security Title Company of Southern Utah a 
certified or cashier's check for the remaining unpaid principal 
balance (approximate *135,078) plus accrued interest at 10% from 
April 1, 1983 and <2> No acreage, excepting the 33 acres 
previously conveyed to BUYER under Trust Agreement p. *. -tgraph 
3(a), will be conveyed to BUYER until such time as tue entire 
unpaid principal balance and accrued interest is paid to SELLER. 
Anv charges by Security Title Company of Southern Utah for 
acceptance of this amendment will be paid by BUYER. All other 
ter.T.s and covenants of the Trust Agreement IR 7665 are to remain 
in full force and effect. 
IN WITNESS WHEREOF, the parties have duly executed and 
delivered this Amendment in triplicate the day, month and year 
first above written. 
SELLER: BUYER: 
R. D. ,OA Utah Partnership, Brian High Development Corporation 
B y / £ > X ^ By: _ 
Earl P. Gilmore, Vice P r e s i d e n t 
ACCEPTED: 
SECURITYvTITLE COMPANY OF SOUTHERN UTAH 
By 1 x > 
^ ^ ^ KtLKtAlJONAL DEVElOPflEiil PARTNERSHIP 
uVs'lnT , 39,6! T 0 U n d C i P C l e R o b ^ Bravt 
14 6 3 5 5 Z 1 5
 Los Alamuos, Ca.,-90720 213 596 8909 
June 1, 1984 
Security Title Company 
of Southern Utah 
Bo>: 1140 
Cedar City, Utah 84720 
REGARDING ESCROW & TRUST A7665-IR 
Dear Mr. Robison; 
Under Paragraphs 1 and 7 of the terms o-f AGREEMENT dated M^rch 
1980 and AMENDMENT dated April 19, 1984 -for the sale o-f 120 acres 
•from R. D. Partnership, SELLER, to Steve Sevy, TRUSTEE BUYER, and 
subsequently David J. Smith and Burton K. Nichols principals of 
Brian High Development Corporation, SELLER hereby puts BUYERS on 
written 10 day notice of default for failure to male the required 
payment of the remaining upaid principal balance (approximate 
1135,078) plus accrued interest at 107. from April 1, 1*983 all 
payable June 1, 1984. 
SELLER demands termination of the AGREEMENT, return of property 
and other remedies as called for in Paragraph 7. 
Sinc jpt je l y , 
Robert L. Brayton 
General Partner 
R. D. PARTNERSHIPL 
cc:STEVE SEVY, TRUSTEE (TRUSTEE COPY ENCLOSED FOR DELIVERY BY 
SECURITY TITLE 
DAVID J. SMITH, P. 0. BOX 1339, CEDAR CITY, UTAH 84720 
BURTON K. NICHOLS, P. 0. BOX 38, CEDAR CITY, UTAH 84720 
PARTNERS 
MS. DANA SCHMUTZ, P. O. BOX 68, ST. GEORGE, UTAH 84770 
• SENOEfl: Compfet* Items 1 , 2, 3, a n d * 
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ft A t JVtVW AKMfctf ft*/ 
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3 
K 
8 
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Add your i d d m t m tht "RETURN TO" 
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(CONSULT POSTHASTE* FOR FEES) 
1 TT» toflowtng »jrvfc« H rtquMto* (cDtdt one) 
D Show to whom «td M i fctvtnd 
D Show to wt*m. ttii. md a<**tss ot d»rtvtnr 
2 D RESTRICTED OGJVCTY 
(Tift * * * * * 4MM? ft* ft d U r f * » Mftftfc* 
ft ft* /ffWn fW*£* ftfc/ 
TOTAL I 
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fco, £<<* jS3^ ^ 
£ 5 D A £ aiTY » ( f 
4 TYPE OF SERVICE 
D REGISTERED Q INSURED 
GO CERTIFIED Dcoo 
D EXPRESS MAfl 
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(Ahvtyi tbtilo tffnstm ft t t f d m t M ftf ftfwftl) 
7 UNA8U TO DELIVE* SECAUSt. 
, OTI*3 
I /Yi/T 
- ^ 
^anes Halbach 
' U 635 5215 
RECREATIONAL DEVELOPTIEiii PARTNERSHIP 
3961 Toland Circle 
Los Alarr.itos, Ca..90720 
Security Title Compar.T 
of Southern Utah 
Bo:: 11*0 
C*c&- C:tv. Utah S 4 " 0 
REGARDING ESCROW & TRUST #76*5-IF: 
Dear hr . Rob:eon: 
Robert Brave 
213 596 £539W 
I'^ 'ST-, rELLER per the terms o* 
") cr,: the April 19, IPS-
Wherein a + ter the 10 day written notice, the TRUSTEE BUYER, Steve 
Sevy. nor David J. Smith arid Burton f.. ,\':choie principals cr 
Briar, Hicn Development Corporation, have not rr.ade the June 1. 
I°c4 S-175.07S principal pf: ,TBP: plus accrued interest at 1 OX frcr 
tns cate or 1 : st pav.ncnt (April 1 
the Trust Agreement \paracraph 
Amendment n^tby instruct: the Trustee, recur: ty Title Company o-
Southern Utrn, to : "••••^.-d: at rl y te^min^tc tne 7~uet Agreement art 
issue a Warranty Deeo to SELLER -for: 
"the portion of said property (77 acres* not thereto-fore deeded 
to BUYER together with all improvements and additions made bv 
BUYER thereon, which additions and improvements shall remain with 
the land and become the property ot SELLER". 
Warranty Deed to include all water and water rights appurtenant 
to the original 120 acres, as described in the Warranty Deer 
between R. D. Partnership and Security Title Company of" Southern 
Utah dated approximately March 1, 1930, and such easements as are 
necessary to construct and maintain a pipe line across th 
property previously conveyed to BUYER. 
Title to bE: R. D. Partnership 
435 East Tabernacle 
P. C. Bo:: o5 
St. Georce, Ut. 34 770 
Si nee-ely 
MM? y y % ^ -
Gene-r al Part ner 
cc:Steve Snow, Attorney 
Partners 
Steve Sevy, TRUSTEE BUYER (copy enclosed) 
David J. Smith, P. 0. Box 1339, Cedar City, Utah 84720 
Burton K. Nichols, P. "0. Box 3B, Cedar City, Utah S4720 
1. THi HiMflftitNm 
Oto. 
.nuimntFEfi) 
2. • NCSTMCIU OELMKY (mmmm 
mdtm 
mr 
m*dm 
m***mr 
TOTAL I 
t 
l 
• 
1 ARTICLE ADORESSED TO 
4 TYPE Of SERVICE 
Qj5P8TEfi£D D INSURED 
^BcEHTiFlED DCOO 
OEXPBESSMAIL 
ASTXtE NUM8ER 
(Ahnyi tMiia signature tf tddrtctw w »gtnt) 
• OPOE 198247*603 
1® 
OF SOUTHERN UTAH 
25 WEST CENTER • PO BOX 1140 • CEDAR CITY, UTAH 84720 
(801) 586-4476 
June 2 1 , 1984 
Robert L. Brayton 
3961 Toland C i r c l e 
Los Alami tos , CA 90720 
Dear Bob: 
This will Acknowledge reciept of your letter of June 10. 1 have noted 
our Trust Agreement as to the termination as you requested. 
However, as we discussed on the phone, our council advised that we 
will need a mutual consent letter or an Order from the court. 
if I can be of any further help, please advise. 
S^RCETSt} 
Dan\A Robison 
President 
jlp 
cc: Steve Snow, Attorney 
Partners 
Steve Sevy, TRUSTEE BUYER 
David J. Smith 
Burton K. Nichols 
James Hal bach 
714 625 5215 
. * * < \ 
RECREATIONAL DEVELOPMEM PARTNERSHIP 
3961 Toland C i rc le 
Los Alamitcs, Ca. 907Z0 
r 
Robert Bravf 
213 596 8909 
S e c u r i t y ~i~Lr? Cc;r»car. . 
o* 5 c u f . e > T : U t a h 
Bo:: 1 140 
Cecar City. Utah 3-*720 
REGARDING ESCROW •?•. TRUST #T665-IR 
Dear Mr. Robison: 
Your reluctance, a:; Trustee, to perform the duties of Trust 
Agreement are astonishing. You signed and have in your 
possession the Amendment to Trust Agreement IR-7665, dated 
4-19-S4, (cony enclosed) containing the mutual consent you are 
now reauesting. Last sentence first paracraon: "All other terms 
and covenants of the Trust Agreement IR T^ s'f are to remain in 
full force ana effect." 
Therefore I hereby demand that Security Title of Southern Utah, 
a= Trustee, deed the remaining u.ndsc-dea 3"~ acres \ original 120 
acres less the ZZ acres previously deed to buver » per ..the terms of 
Trust Agreement and the Amendment to R- D. Partnership. 
"the portion of said property v37 acres) not theretofore deeded 
to BUYER together with all improvements and additions made by 
BUYER thereon, wnich additions and improvements shaiI remain with 
the land and become the property of SELLER". 
warrants Deed to include ail water ar.c water rights appurtenant 
to the original 120 acres, as described in the Warranty Deed 
between R. D. Partnership and Security Title Company of Southern 
Utah dated approximately March 1. 1930, and such easements as are 
necessary to construct and maintain a pipe lin^ across the 
property previously conveyed to BUYER. 
Title to be: R. D. Partnership 
435 East Tabernacle 
P. 0. Bo:: oS 
St. George. Ut. 94770 
Sincerely yours. 
L
^HM^_^ 
Robert L. Brayton^/ 
General Partner 
cc:Steve Snow, Attorney 
Partners 
c4-«s,« cowv, TRUSTEE BUYER (CODV enclosed) 
EXHIBIT J 
CHAMBERLAIN & H I G B E E 
A T T O R N E Y S AT LAW 
k%5
 w C - A M B t R . A l N 
. C «" A S M - G 8 E E 
e» C S C X 7 2 6 * » C A COOE « C 
<C N C P " ^ M A I N - S U I T E G 
CEDAR CITY UTAH S**72Q 
*Ew£P*»ONC 586-**0< 
August 31, 1984 
Mr„ David J. Smith 
P.O. Box 1339 
Cedar City, Utah 84720 
Mr. David J. Smith 
23 East Center 
Payson, Utah 84651 
Mr. Burton K. Nichols 
P.O. Box 38 
Cedar City, Utah 84720-0038 
Mf^ . Steve Sevy 
Trustee 
c/o Security Title Company 
of Southern Utah 
P.O. Box 1140 
Cedar City, Utah 84720-1140 
Re: Delinquency Under Real Estate Agreement dated 
March 1, 1980, and Amended April 19, 1984 
Gentlemen: 
This firm represents Security Title Company of Southern 
Utah. Security Title is m receipt of several letters from the 
law firm of Snow & Nuffer, and also from Robert L. Brayton, as 
General Partner of R D Partnership, concerning the status of 
the above-described Real Estate Agreement. In accordance 
therewith, $135,078, plus accrued interest, was due on June 1, 
1984. Those payments have not been made. 
Based upon the Escrow Instructions by which Security 
Title is bound, it is Security Title's intent at this time to 
deed the sub]ect property to the R D Partnership in accordance 
therewith, based upon the default. Prior to deeding that pro-
perty back, however, it is Security Title's intention to give 
you every opportunity to cure this default and reinstate the 
Agreement. Please therefore make payment within ten (10) days, 
in accordance with the prior demands of R D Partnership. If 
EXHIBIT K 
*IAMBERLAIN & H l O B . 
A T T C R N C ^ S AT LAW 
MT. David J. Smith 
Mr. Da^wLJ. Smith 
Mr. Burton K. Nichols 
Mr. Steve Sevy, Trustee 
c/o Security Title Company 
of Southern Utah 
August 31, 1984 
Paae 2 
payment is not forthcoming, Security Title will have no alter-
native but to either deed the property back to the seller or to 
commence a legal proceeding in the nature of an interpleader to 
determine everyone's rights and responsibilities in connection 
with the property. Please call either myself or Mr. Robison, 
should you have any questions. 
Very truly yours, 
CHAMBERLAIN & KIGBEE 
Thomas M. Higbee 
TMH/nlc 
pc: Steven E. Snow, Esq. 
Security Title Company of Southern Utah 
TERRY L WADE - A3882 
SNOW, NUFFER, ENGSTROM & DRAKE 
A Professional Corporation 
90 East 200 North 
P.O. Box 400 
St. George, Utah 84770 
801/628-1611 
File #144101/wrk74 
IN THE FIFTH JUDICIAL DISTRICT COURT 
IN AND FOR IRON COUNTY, STATE OF UTAH 
SECURITY TITLE COMPANY OF ) 
SOUTHERN UTAH, a Utah Corporation, 
Trustee, ) 
Plaintiff, ] 
vs. 
R.D., a Utah Partnership, STEVE ; 
SEVY, Trustee, and BRIAN HIGH 
DEVELOPMENT CORPORATION, a ' 
Utah Corporation, 
Defendants. 
AFFIDAVIT OF 
ROBERT L. BRAYTON 
Civil No. 85-255 
STATE OF CALIFORNIA ) 
)ss. 
COUNTY OF ORANGE ) 
Robert L. Brayton, being first duly sworn on his oath, deposes and says: 
1. I am competent, to testify and have personal knowledge of the matters 
stated in this affidavit. 
2. ! am a general partner in - Partnership, which is a Utah General 
Partnership, -. ^  •. • e t- ..- . --entitled action. 
3. I am familiar with the facts and circumstances ot this case, having 
been involved in the subject transaction from its outset in 1980. 
1 
4. After reaching an agreement with Brian High Development 
Corporation (hereinafter "Brian High") relative to the sale of the subject property, 
we engaged the services of Plaintiff to prepare the necessary and appropriate 
written instruments and to serve as the escrow agent and/or trustee. 
5. At the time Plaintiff's services were so engaged, Plaintiff held itself 
out as a licensed title and escrow business duly qualified and skilled to provide 
escrow services and to conduct real estate transactions, including the preparation 
of instruments of transfer. 
6. The installment land contract and escrow instructions used in the 
subject transaction were, in fact, prepared by Plaintiff. While it is true that R. D. 
and Brian High supplied Plaintiff with the basic terms of the transaction, R. D. relied 
upon Plaintiff to incorporate those terms into an instrument that would be fully 
enforceable. 
7. The copies attached to the Defendant R. D.'s Memorandum of Points 
and Authorities in Response to Plaintiff's Motion for Summary Judgment, and in 
Support of Defendant's R. D.'s Motion for Partial Summary Judgment (hereinafter 
"R. D.'s Memorandum") of the Land Installment Agreement, or Trust Agreement as 
it was sometimes called (hereinafter "the Agreement") - Exhibit "A", the Warranty 
Deed whereby R. D. conveyed the property to Plaintiff, as Trustee, - Exhibit "B", 
and the Escrow Instructions - Exhibit " C , are true and correct copies of the 
originals, which originals I have observed and executed. These documents were 
signed by Steve Sevy, who purported to act in behalf of Brian High. 
8. On or about April 11, 1983, Sevy conveyed to Brian High whatever 
interest he had in the subject property by Warranty Deed. In addition, Sevy 
purported to assign his interest and obligation as "Buyer" to Brian High and the 
latter accepted the same, although, to R. D.'s knowledge, no written agreement 
2 
evidencing the assignment exists. R. D. has, nonetheless, consented to such 
assignment. 
9. On or about April 1, 1984, Brian High defaulted in its payment 
obligations under the Agreement. Brian High did not attempt to excuse this default 
nor justify it. No assertion was made by Brian High that water rights were 
questionable or that a water condemnation action might impact those rights. 
Accordingly, and pursuant to Paragraph 7 of the Agreement, Notice of Default was 
sent to Plaintiff, as Trustee, by R. D. The copy of the said Notice which is attached 
to R. D.'s Memorandum as Exhibit HE", is a true and correct copy of the original, 
which I executed. 
10. Exhibit HF" to R. D.'s Memorandum is a true and correct copy of the 
original Amendment to Trust Agreement, which original I have both observed and 
executed. 
11. Brian High failed to make the June 1, 1984, payment as agreed in the 
Amendment. 
12. Pursuant to the default provisions of the Agreement (see specifically 
Paragraph 7 of Exhibit "A"), R. D. sent a written notice of default dated June 1, 
1984, to both Brian High and Plaintiff. Exhibit "G" to R. D.'s Memorandum is a true 
and correct copy of the original of that June 1 notice letter, which original I have 
observed and executed. 
13. In a letter dated June 19, 1984, R. D. informed Plaintiff that the Buyer 
had failed to make payments and cure the default within the ten-day period 
provided under the Agreement. R. D. further made demand upon Plaintiff to 
terminate the Agreement and convey back to R. D. the portion of the property not 
theretofore conveyed, pursuant to the terms of the Agreement and Escrow 
Instructions. Exhibit "H" to R. D.'s Memorandum is a true and correct copy of the 
original of the said June 19 letter, which original I have observed and executed. 
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14. Upon receiving the June 19, 1984, notice, Plaintiff refused to cancel 
the Agreement and to execute the default provisions set out in the Agreement as 
well as in the Escrow Instructions. The sole reason given by Plaintiff for its refusal 
to execute its duties was that its legal counsel had advised not to do so without 
either a mutual consent letter or a court order. Plaintiff expressed concern about 
the enforceability and validity of the agreement provisions relative to default, 
notwithstanding the fact that Plaintiff, itself, had prepared and drafted those 
documents for R. D. and Brian High. 
15. As the result of Plaintiffs refusal to comply with the default provisions, 
R. D. sent a second demand dated July 11, 1984. Exhibit "J" to R. D.'s 
Memorandum is a true and correct copy of the original of said letter, which original 
I have observed and executed. 
16. Plaintiff still refused to execute its duties pursuant to the Escrow 
Instructions, as they relate to the default of Buyer. The basis for Plaintiff's refusal 
continued to be the same as heretofore stated. 
17. Brian High did not offer any excuse or assert justification for its 
default until approximately September, 1984, when it asserted that a water 
condemnation proceeding had been initiated which called into question the water 
rights subject of the transaction. It was only after Brian High raised this excuse that 
Plaintiff adopted the same as its excuse to deny R. D.'s request for the execution of 
the default provisions of the Agreement. 
18. To the best of my knowledge, the property rights conveyed in this 
transaction by R. D., as evidenced on the Warranty Deed which is attached to 
R. D.'s Memorandum as Exhibit "BH, are valid. 
19. Despite further notices and demands for the enforcement of the default 
provisions of the Agreement and Escrow Instructions, Plaintiff has refused to perform 
its contracted obligations and, as a consequence, the subject property has remained 
in escrow (trust). 
20. As the result of Brian High's default and Plaintiffs refusal to execute the 
default provisions in the Agreement, R. D. has been compelled to become involved in 
this litigation and has thus incurred substantial costs and attorneys' fees. 
FURTHER AFFIANT SAITH NAUGHT. 
DATED this •••> day of May, 1988. 
/ROBERT L BRAYTON^ 
SUBSCRIBED AND SWORN TO before me this day of May, 1988. 
My Commission Expires: 
L\/ /O, /viC 
> > - ' ^ - ; i-UL-
NOTARY PUBLIC 
Residing at: ~Q> ^A/J,TV_K L</} 
OFFICIAL SEAL 
Mary Ann Gomez 
NOTAPY PUBLIC CALIFORNIA 
PRINCIPAL OFFICE <N 
ORANGE COUNTY 
My Commission Exp Oct. 13. 1990 
MAILING CERTIFICATE 
I hereby certify that on the 16th day of May, 1988, I served a copy of 
the AFFIDAVIT OF ROBERT L BRAYTON on each of the following by depositing 
a copy in the U.S. Mail, postage pre-paid, addressed to: 
Thomas M. Higbee, Esq. 
CHAMBERLAIN & HIGBEE 
P.O. Box 726 
Cedar City, Utah 84720 
David J. Smith, Esq. 
P.O. Box 1339 
Cedar City, Utah 84720 
Mr. Steve Sevy 
1097 Desert Pine Drive 
Cedar City, Utah 84720 
Sdtfn 
CERTIFICATE OF HAND-DELIVERY 
I hereby certify that on the 17th day of May, 1988, I served a copy of 
the AFFIDAVIT OF ROBERT L BRAYTON on each of the following by having a copy 
hand-delivered to: 
J. Bryan Jackson, Esq. 
SECURITY TITLE COMPANY 
OF SOUTHERN UTAH 
25 West Center St. 
Cedar City, Utah 84720 
Secretary 
TERF1Y L WADE - A3882 
SNOW, NUFFER, ENQSTROM & DRAKE 
A Professional Corporation 
90 East 200 North 
P.O. Box 400 
St. George, Utah 84770 
801/628-1611 
File #144101/wrk78 
IN THE FIFTH JUDICIAL DISTRICT COURT 
IN AND FOR IRON COUNTY, STATE OF UTAH 
SECURITY TITLE COMPANY OF 
SOUTHERN UTAH, a Utah Corporation, 
Trustee, 
Plaintiff, 
vs. 
R.D., a Utah Partnership, STEVE 
SEVY, Trustee, and BRIAN HIGH 
DEVELOPMENT CORPORATION, a 
Utah Corporation, 
Defendants. 
R.D.'S REPLY TO BRIAN HIGH'S 
MEMORANDUM IN OPPOSITION TO 
MOTION FOR SUMMARY JUDGMENT 
AND R.D.'S MOTION TO STRIKE 
CERTAIN STATEMENTS FROM THE 
AFFIDAVIT OF BURTON K. NICHOLS 
Civil No. 85-255 
COMES NOW Defendant, R.D., by and through its counsel of record, 
Snow, Nuffer, Engstrom & Drake, a Professional Corporation, and pursuant to 
Rules 56(a) through (e) of the Utah Rules of Civil Procedure, and Rule 2.8 of the 
Rules of Practice in the District and Circuit Courts for the State of Utah, submits its 
Reply to Brian High's Memorandum in Opposition to Motion for Summary 
Judgment, and moves for an Order Striking certain inadmissible statements from 
the Affidavit of Burton K. Nichols. 
Defendant Brian High's Memorandum in Opposition to Motion for 
Summary Judgment (hereinafter "Brian High's Memorandum"), purports to raise 
one issue of fact, to-wit: whether or not R.D. has marketable title to the water rights 
involved in the subject Installment Land Contract (hereinafter "Trust Agreement"), 
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and can therefore convey those rights to Brian High. Brian High claims that R.D. 
cannot, and that Brian High's default in its payment obligations was therefore 
excused and justified, as a matter of law. 
The undisputed facts and the legal arguments set forth in this Reply 
will completely dispel any question in the mind of the Court as to: 
(1) R.D.'s capability to transfer the water rights represented in the 
Trust Agreement, and 
(2) The complete lack of justification for the default of Brian High. 
I. 
R.D. HAS, AT ALL TIMES SINCE THE EXECUTION OF THE SUBJECT TRUST AGREEMENT, 
BEEN CAPABLE OF CONVEYING EXACTLY THE WATER AND WATER RIGHTS THAT IT 
AGREED TO CONVEY AND THAT ARE DESCRIBED IN THE TRUST AGREEMENT. 
Brian High's argument relative to the water rights is two-fold: 
(1) It claims that R.D. agreed to convey a specific quantity of 
water, to-wit: 136 acre feet; and 
(2) It asserts that R.D.'s ability to convey that quantity, or any 
quantity whatsoever, is the subject of challenge in other pending litigation. 
As to the assertion that R.D. promised to provide a specific quantity of 
water, Brian High relies wholly upon the testimony of Burton K, Nichols, who was 
and is a principal of Brian High and purports to have negotiated the transaction in 
1979 with R.D. 
Specifically, Mr. Nichols claims that R.D. represented that the sum 
total of the water rights being sold by R.D. were to come from Salt Pile Spring and 
that the quantity of water from that spring was 136 acre feet. (Affidavit of Burton K. 
Nichols, p. 4) 
R.D. objects to this statement and moves that the same be stricken on 
the grounds that it violates the parol evidence rule and is totally lacking in 
foundation. 
Parol evidence is inadmissible to contradict or change a written 
agreement's terms which are clear, definite and unambiguous. E-A Strout Western 
Realty Agency. Inc. v. Broderick. Utah, 522 P.2d 144 (1974); Boise Cascade 
Corp.. Blda. Materials Distribution Div. v. Stonewood Development Corp.. Utah, 
655 P.2d 668 (1982). This same rule applies in the context of a legal description in 
a deed or contract. Where a deed is plain and unambiguous, parol evidence is 
not admissible to vary its terms. Hartman v. Potter. Utah, 596 P.2d 653 (1979). 
Moreover, a description of property in a deed is prima facie an expression of the 
intention of the grantor. Id. 
The case of Hartman v. Potter, supra, is particularly instructive here and 
very similar on its facts to the case at hand. In that case, the owner ("Seller") of a 
160-acre parcel of property and all of the mineral rights thereon conveyed a 1/2 
interest in the mineral rights to one Bennett, and then later sold the land to 
Hartman. The Warranty Deed to Hartman reserved to Seller a 3/4 interest in all 
mineral rights then belonging to the land. Subsequently, Hartman brought an 
action seeking to quiet title to himself in a full 1/4 of all the mineral rights on the 
160-acre parcel. Seller's successor, Potter, resisted arguing that Seller's intent in 
reserving 3/4 of the mineral rights was to reserve its full 1/2 interest (the other 1/2 
having been conveyed previously to Bennett). The Court entered Summary 
Judgment in Potter's (Defendant's) favor holding that the Seller had intended to 
reserve his full 1/2 interest in the land and had not intended to convey any fraction 
thereof to Hartman. That decision was vacated on appeal. 
On appeal, the Supreme Court noted that neither party had argued that the 
Deed in question (Seller to Hartman) was ambiguous. It therefore observed: 
In the absence of ambiguity, the construction of deeds is a question 
of law for the court, and the main object in construing a deed is to 
ascertain the intention of the parties, especially that of the grantor, 
from the language used. The description of the property in a deed is 
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prima facie an expression of the intention of the grantor and the term 
"intention," as applied to the construction of a deed, is to be 
distinguished from its usual connotation. When so applied, it is a term 
of art and signifies a meaning of the writing. 
Id. at 656. 
The Court then cited the controlling rule with respect to the inadmissibility of 
Parol Evidence in the absence of ambiguity, thus: 
Deeds are to be construed like other written instruments and where a 
deed is plain and unambiguous, parol evidence is not admissible to 
vary its terms. ...It is also well known that the intention of the parties 
to a conveyance is open to interpretation only when the words used 
are ambiguous. 
Id. 
Finally, the Court held that the reservation language of the deed was clear 
and unequivocal, and therefore, as a matter of law the intent and effect of that 
language (to-wit: reserving 3/4 of the mineral rights of Grantor) was to convey a 
1/8th interest in the minerals appurtenant to the total 160 acre parcel to Hart man, 
reserving a 3/8ths interest in Seller since the extent of Seller's interest in the 
minerals at the time of the conveyance to Hartman was only a 1/2 interest. The 
Court's own language is particularly apt: 
Since Potters could not convey, except, or reserve more than they 
owned, and since the recital makes no reference to the already 
severed one-half mineral interest in Bennett no longer "belonging" to 
the land, we can only conclude that Potters excepted three-fourths of 
their fractional one-half interest in the minerals. Consequently, the 
deed in question conveyed a one-eighth mineral interest to plaintiffs 
and "reserved" to Potters a three-eighths interest, all of which, 
added to Bennett's one-half interest, comprises the whole mineral 
interest concerned. 
Id. at 657-658. 
Similarly, in the instant case, there has been no assertion that the language 
of the Trust Agreement, and specifically the legal description therein, is anything 
but clear and unequivocal. Nor could such an argument ever be made in this 
case in good faith. Thus, the question as to the quantity and nature of water rights 
intended in the subject conveyance is one of law to be determined by this Court 
from the language of the Trust Agreement description, only. The parol evidence 
adduced by Brian High in Mr. Nichols' affidavit is clearly inadmissible, and is, 
moreover, in direct conflict with the plain language of the Trust Agreement. 
The language in the Trust Agreement description referring to water is as 
follows: 
Together with all water and water rights appurtenant to, used upon or 
in connection with said property, except and there is hereby 
reserved the water from Water Users Claim No. 1104 filed July 3, 
1963 with the State Engineer's Office on Spring No. 3, together with 
an Easement to construct and maintain pipe line over and across the 
Northwest Quarter of the Southwest Quarter of said Section 1 and 
twenty (20) gallons per minute of the water from Water Users Claim 
No. 1104 filed July 3, 1963 with the State Engineer's Office, on 
Spring No. 1, and an easement to construct and maintain a pipe line 
over and across the Northwest Quarter of the Southeast Quarter and 
the North Half of the Southwest Quarter of said Section 1, Township 
36 South, Range 9 West, Salt Lake Base and Meridian. 
From this language it is "crystal clear," even "prima facie" clear, that the 
intent of the grantor, R.D., was to convey only that water which was "appurtenant" 
to the parcel of property being sold, less that portion of the appurtenant water 
stemming from Spring No. 3 as well as 20 gallons per minute of whatever portion 
V 
stemmed from Spring No. #. The said Springs were two of three comprising the 
Statement of Water User's Claim to Diligence Rights No. 1104 (hereinafter 
"Diligence Claim 1104"), which is referenced in the description and which is the 
source of the appurtenant waters on the subject property, according to the 
information set forth on the said Diligence, itself, and according to the Engineer's 
affidavit and map filed in conjunction with Diligence 1104 in the State Water 
Engineer's Office. A copy of the Diligence Claim together with its supportive 
documentation, to-wit: Affidavits of Disinterested Witnesses, Engineer's Affidavit 
and Map, are attached hereto, marked Exhibit "A," and incorporated herein by this 
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reference. These documents have been on file with the State Water Engineer 
since approximately July 3, 1963. 
The term "appurtenant" is a legal "term of art" commonly used in deeds and 
real estate contracts to define or describe the character and extent of water and/or 
mineral rights passing to the grantee. Water is said to be "appurtenant" to the land 
upon which it is used when it is used in direct connection with the real estate and 
when it is necessary to the beneficial enjoyment of the land. Thompson v. 
McKinnev. 91 Utah 89, 63 P.2d 1056 (1937). The amount of water that is 
appurtenant to any particular tract of land is the amount which was beneficially 
used upon the land immediately prior to the conveyance. Stephens v. Burton. 
Utah, 546 P.2d 240 (1976); see also, Utah Code Annotated §73-1-11 (1953). 
Accordingly, if Brian High is interested in quantifying the water it could 
have received had it faithfully performed its payment obligations under the Trust 
Agreement, it need only refer to the detail on Diligence Claim 1104 as to the water 
sources, the quantities attributable to each source and the various parcels of land 
sharing those sources. From this information, one can readily determine the 
proportionate share of the water attributable to a certain parcel of the land 
comprising Diligence Claim 1104. Surely Brian High, and especially Mr. Nichols, 
who has had years and years of experience dealing with the land and waters in 
the Brian Head area, should understand the simple process for quantifying a water 
right which is so clearly and specifically described as is the one in issue. If they 
did not understand the meaning of the term "appurtenant," as used in the Trust 
Agreement, or if they were uncertain as to the nature or quantity of water 
comprehended by Diligence Claim 1104, surely they could have and should have 
inquired of someone such as the State Water Engineer. Brian High had every 
resource available to it that R.D. had to quantify the appurtenant water on the 
subject lands. 
Even if the Court were to coi isidei Mi Mid ids' testimony, which contradicts 
the intent with respect to the conveyance of water rights as expressed by the clear 
language -~ ^ - testimony woulc be convincing 
because it sorely contradicts ome; ._ msactic ::or 
example, Mi Nichols claims the 136 acre feet of water are to come solely n, 
Pile Spring lasic of understanding of water 
quantities and rights can ascertain from tne .;. f Diligei ice Claii i i lat the 
total capacity of the Salt Pile Spring (Spring No I) is only 0,1920 cubic feet per 
second which convert t i (Affidavit of Kendrick J. Hafen) 
Furthermore, the total quantity of water (in acre feet) « .. ipir . .1 Diligence Claim 
110 i cai i be determined by converting the flow of the other two springs comprising 
said Diligence Claim (Spr easurement, and 
adding them to Spring No The total quantity .v..
 ;. ill three 
,iii" j > 'Miff 'i Diligence Claim 1104 thus measures 98.86 acre feet, some 38 
acre teet less than the quantity Mr. f II. ! i il 1 < ,\i lin is i ie was to receive from Spring 
" • -ilone (Affidavit of Kendrick J Hafen > Add to that the lau 1 ' 
Agree""}!" desi ^1 ^equivocally reserves 20 gallons per minute 
of the water jrom Spring No. 111 Spring No 3 Fhi is 
even if one were to assume that all of the water comprising Diligence Claii 1 1 1 10 i 
were appurtenant to tl ie pai eel -nd being sold to Brian High, which is cleai ly 
not the case as can be readily observ diligence Claim 
wherein the land affected by the water is clearly designated, the total at1*' '" IJ 
available after much less than the total 98.86 acre feet 
comprising said Diligence. 
* mother factor which should have been known to Brian High and which 
clearly discredits the lubiini 111 ' is the actual I^YIII'LII <>l the three 
springs comprising Diligence Claim 1104 and the obvion: M * > >i the 
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waters from those springs across other lands besides that involved in this 
transaction. Only one of the three springs (Spring No. 2) is located upon the 120 
acres subject of the Trust Agreement. The waters from the other two springs pass 
over several other parcels owned by various individuals before reaching the 
subject property, and then on to other parcels beyond. Thus, one can observe by 
visiting the property, and one can ascertain off the face of Diligence Claim 1104, 
that the waters flowing from all three of the subject springs are appurtenant to other 
lands besides that involved here. 
While it is true that water rights may be severed from the land out of which 
they arise or over which they flow, there is no evidence before this Court to the 
effect that the waters which are appurtenant to the subject parcel have been 
severed from it. 
The language in the Trust Agreement relative to the grant of water rights is 
clear and unequivocal and therefore, as a matter of law, not subject to 
modification, contradiction or even construction based upon parole evidence. As 
in Hartman v. Potter, the grantor here "could not convey, except or reserve more 
than [it] owned." R.D. could therefore not convey 136 acre feet from a source that 
could not, itself, even produce that quantity, nor could R.D. convey any more than 
just exactly what its appurtenant rights arising from Diligence Claim 1104 were. 
Had Brian High completed its performance under the Trust Agreement, it would 
have received precisely that water described in the said Agreement. 
R.D. further objects to the assertions in Paragraphs 5 and 8 of Mr. Nichols' 
affidavit and moves they be stricken on the grounds that they, too, violate the 
parole evidence rule. Mr. Nichols" opinions or thoughts at the time he negotiated 
the purchase of the subject property concerning the relative values of the land 
and water involved in the transactions are inadmissible to alter or construe the 
Agreement because, as argued above, the Agreement is clear and unambiguous 
on its face. The Agreement does not reflect a price or value for a specified 
quantity of water separate from and independent of the value and price for the 
land. Contrary to what Mr. Nichols would have the Court believe, there is no 
support in the Trust Agreement for his specious claim that he was to receive 136 
acre feet of water. Furthermore, there was never even any discussion between 
R.D. and Brian High as to the dollar value of the water. The contract price was not 
derived from separate appraisals of the water and land, but rather on a simple per 
acre of land dollar value. (Supplemental Affidavit of Robert L Brayton) 
Brian High's second argument in support of its claim of justification and 
excuse for defaulting on its payment obligations is even more tenuous than that 
heretofore discussed. It claims that R.D.'s title to the subject water rights is the 
subject of dispute in two pending lawsuits. 
As noted in R.D.'s original Memorandum relative to this Motion for Summary 
Judgment, Brian High did not have an excuse for its default until some three 
months-after it occurred. At that belated point in time, the excuse was that a 
condemnation action had been filed calling into question the validity of R.D.'s 
water rights. The fact of a second suit, "in the Matter of the General Determination 
of the Rights to the Use of All the Water, Both Surface and Underground, within the 
Drainage Area of the Beaver River - Escaiante Valley and All Tributaries, in 
Millard, Beaver, Iron, Washington, Kane, and Garfield Counties in Utah" Civil No. 
4415, (hereinafter "General Adjudication Suit"), was never raised by Brian High 
as an excuse for its default until this Motion, some three years after the default 
occurred. 
The General Adjudication Suit was commenced by the State Water 
Engineer in 1967 "to determine the rights to the use of all of the water, both surface 
and underground, within the drainage area of the Parowan Valley Division of the 
Beaver-Escalante Valley." (See "Pre-Trial Order", General Adjudication Suit, 
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Paragraph No. I, a true and correct copy of said Order being attached hereto, 
marked Exhibit "B," and incorporated herein by this reference.) In that action, the 
State Water Engineer alleges that Water User's Claims 462, 983 and 984, 
comprising Diligence Claim 1104, are valid and should be adjudicated such by 
the Court. (See Exhibit "B", Paragraph IV(4)(b)) 
Brian High states in its Memorandum that the diligence claims which 
comprise the R.D. water rights are listed as disputed in the General Adjudication 
Suit. That statement is not accurate, however. According to the Pretrial Order 
(Exhibit "B" hereto) in that matter, the only issue still pending as to Diligence Claim 
1104 is with respect to ownership of the "Stockwatering" rights. (See Exhibit "B", 
Paragraph IV(4)(b).) Neither the "irrigation" (which is by far the most substantial 
use of the Diligence water rights) nor the "domestic" water rights comprising 
Diligence Claim 1104 are subject to challenge in the General Adjudication Suit. 
It is estimated that the Stockwatering rights appurtenant to the acreage 
subject of the Trust Agreement consist of a mere 1.56 acre feet. Such an amount 
can be calculated by prorating the total water use according to the number of 
acres irrigated in each quarter-quarter section comprising Diligence Claim 1104. 
Both the Diligence Claim and the Engineer's Map accompanying it (Exhibit "A") 
show a total of 6.1 acres irrigated on the land subject of the Trust Agreement. (See 
Affidavit of Kendrick J. Hafen) 
Accordingly, due to the insignificance of the claim actually left in issue in 
the General Adjudication, Brian High would not be justified or excused from its 
payment obligations thereby. This view is especially compelling in light of the 
belated adducement of this excuse, as afore-mentioned. 
Aside from the fact that the claims remaining in the General Adjudication 
Suit are very insignificant, the fact of the pendency of those claims has no bearing 
upon Brian High's duty to perform its contractual obligations. The General 
On or about September 2, 1983, the Town of Brian Head filed an action 
against Gilbert and Madeline Tronier (Town of Brian Head v. Gilbert R. Tronier and 
Madeline Tronier. Civil No. 10206), wherein it sought to condemn a particular lot, 
to-wit: Lot 3, Block F, Cedar Breaks Homesite, Unit B., owned by the Troniers. 
The Town alleged that it needed this lot because a certain Spring was located 
thereon which was essential to the development of the Town's culinary water 
system. That particular Spring was Spring No. 1 also known as Salt Pile Spring. 
The central issue in that case was whether or not the Troniers had a 
legitimate ownership interest in Spring No. 1 and were thus entitled to "just 
compensation" for both the land comprising Lot 3 as well as their water interest. 
Troniers maintained that they owned water rights as to Lot 3 arising from Spring No. 
1, and that furthermore, they owned appurtenant water rights on two contiguous 
lots (Lots 9 and 10), which rights found their source in Spring No. 1, also. They 
therefore sought compensation for the loss of water as to all three lots. 
It is important to note that Troniers also recognized in that suit that other 
persons owned interests in water rights arising from Spring No. 1. In Paragraph 3 
of Troniers* Answer they allege: 
"Defendants Tronier admit that there are other persons who own 
interests in water rights arising from Springs located on the property 
of Defendants Tronier, and affirmatively allege that it is necessary to 
join said defendants as parties to this action before a just 
adjudication of the subject matter of this action can be made." 
Before the case was decided, and on or about June 27, 1984, the Town 
filed a comprehensive water condemnation action (Town of Brian Head v. 
Parowan Reservoir Company. Parowan Reservoir Shareholders, and John Does 
1 through 100. Civil No. 10599.) Consequently, the condemnation action 
involving Lot 3 was resolved as follows: 
Adjudication has been pending some 21 years now and may not be resolved for 
another 21 years. So, even had Brian High raised this excuse in a timely fashion, 
that is, some 3 years ago when it defaulted, such excuse would not have relieved 
Brian High of its obligation to perform under the contract. 
Perhaps the most compelling reason that Brian High should not be allowed 
to excuse its default on the basis of the pending General Adjudication, is that Mr. 
Burton K. Nichols was, himself, a party to that proceeding long before he 
negotiated the subject purchase from R.D. (See Exhibit "B", page 2, Paragraph 
"J") It is therefore obvious that Mr. Nichols was, at the time he negotiated the 
purchase from R.D., on actual notice of the issues in the General Adjudication 
involving the waters comprising Diligence Claim 1104. Accordingly, for him to 
argue now that his lack of performance under the contract with R.D. was excused 
by a condition of which he had full notice and knowledge both at the time he 
entered into the contract and at the time he defaulted seems rather ridiculous. 
As to Brian High's further contention that the subject water rights are at 
issue in the Town of Brian Head's condemnation action, a careful review of that 
action as well as the litigation precipitating it will show that Brian High's portrayal 
of the status of that proceeding is inaccurate and its reliance upon that action as 
an excuse for its default is totally lacking in merit. 
As argued in R.D.'s first memorandum, Brian High failed to raise this excuse 
until some 3 months after its second default under the contract. There were no 
excuses given at the time of either default. In fact, this particular excuse could not 
have been made at the time of default because it did not even exist until nearly a 
month after the second default occurred. The condemnation action was only 
commenced on June 27,1984, while Brian High's second default occurred on 
June 1, 1984. 
(1) Summary Judgment was entered condemning Lot 3, the land 
only, 
(2) The question of Troniers' ownership interest in Spring No. 1 
and entitlement to compensation therefor was reserved for, and joined with 
the newly filed water condemnation suit, and 
(3) The Town was admonished to name all parties showing an 
interest in Spring No. 1 in the water condemnation suit. See the "Order 
attached as Exhibit "C" hereto. 
As the Court is aware, the Water Condemnation Suit was dismissed by 
Order of this Court dated November 17,1987. A copy of that Order is attached for 
convenient reference as Exhibit "D". In the Order, Paragraph No. 2, page 4, the 
Court reserved issues relative to the Troniers for later determination. 
Since the Court's Order of November 17, no action has been taken relative 
to the Troniers' claims. Perhaps the inaction is due to the fact that no real issues, 
at least as to water rights, remain between the Town and the Troniers. As the 
matter stands today, the Town owns Lot 3, but only the land comprising that lot. 
The Order of condemnation (Exhibit "C") states expressly that the extent of the 
condemnation is the land, only. Furthermore, inasmuch as the Town has 
abandoned its effort to condemn Spring No. 1 by dismissing the water 
condemnation suit, no challenge remains as to ownership of that Spring. Thus, 
whatever water rights Troniers were claiming on Lot 3, are undisturbed and 
unaffected by either condemnation proceeding. And, as to Lot 3, whatever water 
rights were appurtenant to that Lot are now severed as the result of the Court's 
Order (Exhibit "C") condemning land only and as the result of the Town's dismissal 
of its suit to condemn Spring No. 1. 
If Brian High should argue that even aside from the condemnation litigation 
there exists some conflict in ownership claims as between R.D. and the Troniers, R. 
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D. would refer the Court to the afore-referenced admission from the Troniers' 
Answer in the Lot 3 condemnation action to the effect that others own interests in 
Spring No. 1. Furthermore, the best evidence of Troniers' interest in that Spring is 
found on their deed, a copy of which is attached hereto, marked Exhibit "E", and 
incorporated herein by this reference. The description given in Troniers' deed 
does not make an express grant of water rights. Under Utah law a deed conveying 
land with no reference to water rights automatically conveys whatever water may 
be "appurtenant" to the land. Utah Code Annotated, §73-1-11 (1953). Thus, 
Troniers could claim no more water on their lots than that which is "appurtenant," 
which would take into consideration appurtenant rights on other surrounding 
properties. 
An additional source of evidence as to the relative water rights of R.D. and 
Troniers is the Diligence Claim 1104, which existed of record prior to Troniers 
deed and which the State Water Engineer recognizes as a valid record of the use 
rights of Spring No. 1. Diligence Claim 1104 very clearly designates the flow and 
use of Spring No. 1 over various properties including both those owned by 
Troniers and those subject of the R.D. Trust Agreement. 
Brian High has utterly failed to show any question as to the marketability 
and validity of R.D.'s water rights. Furthermore, Brian High has failed to show any 
legitimate excuse or justification for its failure to perform the payment obligations 
under the Trust Agreement. 
Accordingly, the Court should rule, as a matter of law, that Brian High is in 
default and that the provisions of the Trust Agreement and Escrow Instructions 
relative to the default of the buyer should be fully enforced. 
CONCLUSION 
R.D. respectfully requests that, in addition to the relief sought in its first 
Memorandum, the Court order Paragraphs 4, 5 and 8 of the Affidavit filed by 
Burton K. Nichols stricken due to the violation of the parol evidence rule. 
DATED THIS /&Ldav Of A~y~JT 1988. 
SNOW, NUFFER, ENGSTROM & DRAKE 
A Professional Corporation 
TEFtRY^. WADE 
Attorney for Defendant, R.D. 
ifi 
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copy of the foregoing R.D.'S REPLY TO BRIAN HIGH'S MEMORANDUM IN 
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT AND R.D.'S MOTION 
TO STRIKE CERTAIN STATEMENTS FROM THE AFFIDAVIT OF BURTON K. 
NICHOLS on each of the following by depositing a copy in the U.S. Mail, postage 
pre-paid, addressed to: 
J. Bryan Jackson, Esq. 
SECURITY TITLE COMPANY 
OF SOUTHERN UTAH 
25 West Center St. 
Cedar City, Utah 84720 
Michael W. Parks, Esq. 
PARK & BRAITHWAITE 
P.O. Box 765 
Cedar City, Utah 84720 
Mr. Steve Sevy 
1097 Desert Pine Drive 
Cedar City, Utah 84720 ^ ^ 
Secretary {y 
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STATEMENT OF WATER USHTS OAIM ' 
TO DIUGENCE RIGHTS 
STATE OF UTAH 
Claim to surface water by right of use prior to March 12,1903, is hereby made and filed with the 
State Engineer, and submitted in accordance with Utah Water Laws. 
1. Uses Claimed 
Irrigation OQ Domestic S Stockwatering Q Municipal Q Power D Mining Q Other Uses Q 
2. Name of Claimant LMJ)eXT£lJ5)R&3lteIk9&JL Interest Claimed 10Q % 
3. Post Office Address— J^±*JL**L 
4. The quantity of water claimed is 9*2ff9 (Sftft Par»7fc.te acre-feet 
5. The vater is used for Irritation .from Apr*} } to AtsfifeST-JljJtoSl*-. 
/v 
other use period J o s t l e and stock ^ January 1
 to Djoirtw 31, incl . 
(MIMT FurpoM) (MtMk) (Bay) (Moath) (Iter) 
6. Name of spring; aprUf»•»•/•• *!«»••, from which water is diverted: .....Spring HQ« 1+.JL&PCL3 
7. The point of diversion from the spring, spring area, or stream is in ...xJxcn County, 
oa220-*ec^a*—&/*** s'*4*s 
Situated at ^ printa* Spr-inf Hn. l /> ^JjQfy 1 ^ a n d E~ 19QQ f t " f r a a tf* CQF~ See~ ^^S^'^0' 
0T0I3o sec . - f t . , , ^^r*cf 
T«_2fr S. R?««,aBBi[l-.^^ and JJL3P6 f t , from said wjf C o r t v ^ y 
- — 7* 0.0273 sec . - f t . &S«4?r , <- 7 ^ 
Sec^ 1: Spring No. 3 / - E« U78 f t . and jF. 1185 f t . from said V& Cor. Sec. L. ^ / ^ ^ g > 
£ S 8. The water is diverted by means of.-.^ aatur&l, Channels .JSQQJfefct 
s
 from one spring to another. 
v 
r 
*4 
k 
> 
9. Priority Claimed 
Date when work on diverting system was first begun ISSJL 
Date when water was first used ,....JUS?. 
^^10. If water is stored, give name of reservoir. 
Area inundated in acres Legal subdivisions of area inundated. 
^ Maximum capacity of reservoir in acre-feet Height of dam 
k Date commenced Date completed Water first used-
ta Period of Storage from to 
If reservoir is off-channel give capacity of feeder canal cXs. 
^ . Is reservoir drained each year? YES Q NO D Maximum number of fillings per year 
Where water is claimed for irrigation purposes give total acres and the legal subdivisions of land by 
40 acre tract irrigated prior to the year 1903 Jfi^crus.jrUhin. SI^JHiiJB^KLJffiJ^ 
NW^ SE^  of Sec. 1, IfrS^RW^SMWl. 
!
^ E OCT 5 B84 
12. Where water it claimed for power purposes, describe type of plant, sixe and rated capacity in h.p.: 
13. Where water is claimed for mining purposes, the water is used in Mining District 
at the Mine, where the following ores are mined: 
14. Where water is claimed for stockwatering purposes, number of stock watered: Horses—8?. — 
Cattle_.lQO Sheep—liQO 
15. Where water is claimed for Domestic and Municipal purposes: 
If for Domestic use: Number of families, or persons supplied £°^yLl**i.?i?.2 
If for Municipal use: Name of city, or town supplied 
16. Where water is claimed for a purpose not above enumerated: 
Nature of use Extent of use . 
17. Water measurement was made by £«...£*.J#H^r^rJ-.626, 
On ?•* day of J ^ , 19J>2 
REMARKS: 
S pring Ho, 1 or Pt, Ho, I i s from a, wring area beginning at the point of diversion 
described, thence east 250 f t . f thence south 200 f t . f thence west 250 f t . f thence 
north 200 f t , to pt. of beginning» 
STATE OP UTAH ^
 fcar^ 1 (To be used if claimant is an 
COUNTY OP S a l ^ n » f "* Individual) 
L*.Jterral CteJgteiM&B _ , being first duly sworn, upon oath deposes and says 
that he is the claimant whose name appears hereon, that he has read the foregoing statement of his 
claim and knows the contents thereof, that he has signed the same, and that the answers set forth there-
in are true to his best knowledge and belief. ~ ±2L jL\£&J 
Signature of Claimant 
Subscribed and sworn to before me this &£Lday of sJftlX 19j£2_. 
€
 0 . £'4l*i' •&. JJ- -hurlj^ 
Notary Public 
STATE OP UTAH 1 (To be used if claimant is a 
COUNTY OP J corporation or an estate) 
, being first duly sworn, upon oath deposes and says 
that he is the of the above claimant, that he makes this certifica-
tion on behalf of said claimant, that he has read the foregoing statement of claim and knows the contents 
thereof, and that he has signed the name of said claimant to said statement, that the answers set forth 
therein are true to his best knowledge and belief. 
Subscribed and sworn to before me this day of , 19_ 
Notary PubHc 
AFFIDAVIT OF DISINTERESTED WITNESSES 
(To be used if ckinunt desires witness to his ciairoed uses) 
M l 
SHEET 2 OF 1 
STATE OP UTAH 
COUNTY OF Iron 
Ilarien Eggar Lowder 
S3. 
and. 
Claim No. 
FOed 
Rec by -
FeeRec-
Platted-.. 
^ Parowan 
respectively, having been each duly sworn, each for himself says that he is personally acquainted with 
the use of water by. L# DcriuL Cliidstensen(Purchased ftaa Ita irhis prede^ essor-in-interest 
for the use of water from the source mentioned in the within water user's claim and are acquainted with 
the use of the water under said claim to the extent shown on the accompanying- maps and.fi^j^T **tea th 
I an acquainted with said l->nd and springs as early as 1897 and since that date* Die vatex 
neadou lands "which has been used for pasture. I had to cross this property to get over 
to-fahe property linwm-«>^he>-toif^i^"ranscy station Miiere-l";wae--'gt€S;a«g*5faaig property i s 
^he property tiiat L. Derral Christensen bought fron Hay layman and Kr# layman bought i t 
£rcirhllV&&tts* It i s loratext-lirS'ecs 1 and 2 Tuuushlu 36 SuuUi Range 9 West OJitD#&lU 
I M2s born in Farcnyqn.Utah Se't^lQOg* 
that this personal knowledge began in the year, ,:M*97--.: that the water has been used and is now being 
used to the extent mentioned in said claim; that he has read said statement and that each and all of the 
items therein contained are true to the best of his knowledge and belief, except 
,/ ^/?<fln/nrr\ ST^^JJTMA^ 
Subscribed and sworn to before me this—Irrt day of July « 
My Commission expires: Q/MMV <& &f*?*^ 
Feb. 13.1965 
Notary Public 
-,19J& 
ENGINEER'S AFFIDAVIT 
AFFIDAVIT OF DISINTERESTED WITNE 1 • H B r i o r 1 
(To b*BMd if ekimat desins witness to his eluiiMd IUM/ CMm No, 
* - " • « • • * Filed 
STATE OP OTAH 1 J ^ b y 
2 I ss Fee Rec, 
COUmYOF-cZL&iJ J * FUtted •, 
,yLy4ou J^^l^LJ^s: and ni/Zt&+< 
respectively, having been each duly sworn, each for himself says that he is personally acquainted with 
the use of water by,.~.. / :-...; / _ - '—Z 9 —JZ of its or his predecessor-in-interest 
for the use of water from the source mentioned in fhe within water user's claim and are '"•q'wntH with 
the use of the water under said claim to the extent shown on the accompanying maps and 
;*£*& 2 r} /fTl'i .? Ati^ J*<<~i^ ary^ «,„>Z/^c<?'TAyM*. 
that this personal knowledge began in the year../.,(./il; that the water has been used and is now being 
used to the extent mentioned in said claim; that he has read said statement and that each and all of the 
items therein contained are true to the best of his knowledge and belief, except 
^Url(^ 
Subscribed and sworn to before me this / ~ day of ., J+tity . . 19 C3 
My Commission expires: — cf^C^^V 
•j^a.ius ***,**** 
ENGINEER'S AFFIDAVIT 
AfflDAVIT OF MStiTBESTB WITNESSES •Hiartort 
(U***»*d**im*X4M*m9**wmtokiBrbimw4wm) Claim No.—. 
* - • • » • * Filed 
STATE OP UTAH 1 •"• * — 
1 es. Pat Rec — 
ootnrnr OF ^ Q V , Platted 
' /A/ ancL 
respectively, having been each duly sworn, each for himaelf aaya that l p m personally acquainted with 
the use of water by-
e he * 
for the nee of water from the source mentioned in the wlthm water ueer'tdaim and axe ecqueinted with 
the ttae of the water under aatddaim to the extent ahown on the accompanying mans and ?*<<rr~r 
fa* /ry^,^ i<:^~^l!;.;iJs /"L'J ^ ^^A<^ 
that thia personal knowledge began in the ytarllLl : that the water hat been need and k now being 
need to the extent mentioned in aaid claim; that he baa iwad aaid aiatement and that each and aD of the 
items therein contained are true to the beat of hie knowledge and belief, except 
Subscribed and •worn to before me thia f^ day of. A of....J<<tfy 
Notary Fabttc 
r - - L i -
BtGMEBTS ArTBAVIT 
<T* to wed if date hi fnpsite fey « < 
STATE OF UTAH 1 
OPUNTTOF (iCt\ 1 
Jt/tl>C\ C latl<dk%i# , being ffarst duly 
fied engineer m the State of Utah; that he was employed to 
water oser'a deim; that the • ^ T ' T i 1 ' ! mans andd^awmfseonsistmget. 
/—to ZZ , inclusive, have been correctly drawn to the 
of a survey made by him between the. , / T l . -day of Jcjimt 
+> »ld f / s >? 
and the r£ day of ^ 4 / y , 19 frP ; that the attached drawings, 
when combined with the within claim, correctly and fully represent the location, extent and nature of 
the use of water under aaid claim (in the case of irrigation), the area of laadapon which water has been 
beneficially used under said claim and correctly deQtfeajkee the use map> of ^ e water. 
Subscribed and sworn to before me this-Zy^dsy of ^ k - — i 2 - ,V*JJ/ 
My Commission expiree: • , (', L i fc ; I*—<* • j j /T* • *- •-
, / / ? / ; -„ Notary Putlk 
July 5, 1963 
Delta, Utah 
State Engineer Office 
State Capitol 
Salt Lake City, Utah 
Dear Sir: 
>-(2^£5^.//^ 
I was in your office on July 39 and recieved a copy of the Statement of 
Water User's Claim To Diligence Rights, Claim number 1104,, which was 
filled July 39 1963* After checking over the legals in number seven 
of the first page I find that there are two errors. 
1. Spring No. 1/ -S. should read 1000 ft. and E. 3900 ft. 
2. Spring No. 3/ E. 478 ft. and S# 1185 ft. 
Would you please correct the two errors so the legals will be correct. 
y-/0'63-
Very truly yours9 
s&jei^t— 
L. Derral Christensen 
*v \ 
•>? 
SWIM NWI/4 
NWIA 
h 
SWIM 
Spring Ar«o 
0.0273 cf» 
SEt/4 NWI/4 SEI/4NEI/4 
NEI/4 SEI/4 
Soring Aroo 
0.1920 cf« 
SWI/4 SWI/4 SCf/4 SWI/4 SCI/4 SCI/4 
/ / /2 
SANDBERG ENGINEERS 
Scolt 8 = (Mil* Surveyed By 
J. C. Sondberg, 1626 
Professional Engineer 
Dallln W. Jencen 
Asslstent AC torncy Genera 1 
AttorneyJfor State Engineer 
442 State Capitol 
Salt Lake City. Utah 64114 
Telephone: 328-5671 
III THE DISTRICT COURT OF 1KB FIFTH JUDICIAL DISTRICT 
DI AND FOR HON COUNTY, STATS OF UTAH 
III THE MATTER OF THE GEHERAL DETERMINATION ) 
OF THE RIGHTS TO THE USE OF ALL THE HATER, ) PRE-TRIAL ORDER 
ROTH SURFACE AND UNDERGROUND, WITHIN THE ) 
DRAINAGE AREA OF THE BEAVER RIVER-ESCALANTE ) Civil No. 441S 
VALLEY AND ALL TRIBUTARIES IN MILLARD, ) 
BEAVER, IRON, WASHINGTON, KANE, AND GARFIELD ) PAROfCAM VALLEY DIVISION 
COUNTIES IN UTAH. ) 
The above entitled matter came before the court for a Pre-Trial 
hearing on the 20th day of May, 1970 vlth the Honorable James P. McCune pre-
siding. The parties vere represented by counsel MM follows: 
A. TEL CHARUER 
Attorney at Lav 
425 South 400 Esst 
Salt Lake City, Utah 84101 
Representing: 
1. Security Title Company 
2. Scenic Lends, Inc. 
1. SAM CLINE 
Attorney at Lev 
Milford, Qtah 84751 
Representing: 
1. ClMTk Ortoa EstMf 
2. Leslie H. Schubert 
3. Leslie H. Schubert, Jr. 
4. Helen P. Snelgrove 
5. Philip P. Snelgrove 
C. ROBERT L. GARDNER 
Attorney at Lav 
172 North Main 
Cedar City, Utah 84720 
Rcpreeentlng: 
.Donald R. Lyman 
D. ORVILLE ISOM 
Attorney et Lav 
50 Vest Harding Avenue 
Cedar City, Utah 84720 
Representing: 
1. Parovan Valley Pumpers Association 
* Thomas D.. Kcttyon D., and Lton D. Robinson 
H. RALPH RLEMM 
Assistant United States Attorney 
200 U. S. Post Office and Court House 
350 South Kain 
Salt Lake City, Utah 84101 
Representing: 
United Ststes of America 
DURHAM MORRIS 
Attorney at Lav 
First Security Bank Building 
Cedar City, Utah 84720 
Representing: 
Parovan North Field Irrigation Company, Parovan South Field 
Irrigation Company, Parovan Wast Field Irrigation 
Company, and Parovan Beservolr Company 
CHRISTIAN tomoii 
Attorney et Lav 
Parks Office building 
Cedar City, Utah 84720 
Representing: 
1* Parovan North Field Irrigation Company, Parovan South Field 
Irrigation Company, Parovan West Field Irrigation 
Coopany, and Parovan Reservoir Company 
2. 8aai P. Pritchard 
DALLIH V. JENSEN 
Assistant Attorney General 
442 State Capitol 
Salt Lake City , Utah 84114 
Representingi 
1« Utah Board of Water Resources 
2. Utah Board of Fish and Came 
3. Utah Board of State Lands 
4. State Engineer 
J. WENDELL BAYLES 
Attorney at Lav 
800 walker Bank Building 
Salt Lake City, Utah 84111 
Representing: 
Berman E. Bayles Eatate 
Hie folloving parties in this action are not represented by counsel: 
1. Elaine S. Adams 
2. Helve Barton 
3. John Caylen and Ellen M. Baylea 
4. Archie Benson 
5. Bonneville Investment Company 
"t. Buckhora Development Corporation 
7. Carl T. Evans 
8. Golden Sands Development Company 
*• J. E. Lister 
10* James 0. Talbot 
11. Thomaa A. & Rovena M. Little 
-* 12. Burton t. Nichols 
13. Parovan City 
I. 
JURISDICTION 
This is an action to determine the rights to the use of all of the 
water, both surface end underground, within the drainage area of the Farovan 
Valley Division of the Beaver River-Escalante Valley. This action is filed 
pursuant to the provisions of Chapter 4, Title 73, U.C.A., 1953, and jurisdic-
tion of the court is not disputed and ia hereby determined to be present. 
XI. 
DECIDED ISSUES 
It having been stipulated end agreed between the State Engineer and 
tha affected parties that the Proposed Determination of Water Rights for the 
Parowan Valley Division shall be amended es follows: 
1. Halve Barton, under Vater User's Claim No. 1479, ia entitled to 
a etoekwaterlng right for 100 head of cattle aa described in said claim. 
2. Tha right of Herman E. Bay lea Estate under Vater User's Claim 
Hot. 144, 146, 147, 255 and 334 is Increased from 808.30 acre-feet to 940 acre-
feet for the irrigation of 235 acres of land aa aet forth in Change Applica-
tion No. a-4571. 
3. The location of Vater User's Claim Mo. 110 la corrected to show 
a location in Section 18, T33S, R8V, SLBM end Vater User's Claim No. Ill is 
corrected to show a location in Section 15, T33S, R8V, SLBM. Said claims are 
owned by Bonneville Investment Company. 
4. The right of the Clark Orton Estate under Vater User's Claim 
Boa. 11, 12, 13, 14, 15 and 279 is increased from 82.9 acree to the water re-
quirements for 102.9 acree aa set forth in Change Application No. a-4182. 
5. Tha Utah Board of Vater Resources la the owner of certain water 
rights now shown in the name of Individual water companies in this aree and tha 
Board joins in the claims of these companies. The Board holds title to said water 
rights by virtue of a contract between the Board and each of the Individual com-
panies for the construction of a water conservation project. However, said 
water rights are being re-purchased by the companies pursuant to the terms and 
eonditiona of theae contracts. The specific rights to which the Board has title 
will be identified in the errata which the State Engineer will subsequently sub-
mit to the court. The companies Involved in thla program are the Peragonah Canal 
Company and Summit Irrigation Stock Company. 
4. The name on Vater User's Claim No*. 139, 522, 545 and 546 is 
XIX. 
CONFIRMATION OP RIGHTS MOT PROTESTED 
The State Engineer haa published the Proposed Determination of lister 
lights for Parovan Valley Division of the above entitled general adjudication 
proceedings in three books* and copies of aald Proposed Determination having 
heretofore been served on those water uaers having water right a la aald Divi-
sion and a copy filed with this court pursuant to -the provisions of Section 
73-4-11, Utah Code Annotated, 1953, 
flOV, THEREFORE, IT IS ORDERED that the stipulations set forth above 
between the State Engineer and the affected parties In "Decided Issues" are 
hereby approved and the Propoeed Determination amended accordingly; 
IT IS FURTHER ORDERED the Proposed Determination of Water Rights for 
the Parovan Valley Division aa amended la approved and the individual water 
rlghta contained in aald Determination are hereby decreed to be valid exietlng 
water rlghta and are approved and confirmed ea aet forth in aald Determination; 
those rights set forth in the "Issues to be Tried" section of this Pre-Trlal 
Order are excepted from the foregoing approval and confirmation to the extent 
that they are the aubjeet matter of an individual protest; thia order la also 
subject to those change a in ownership and approved change applications on any 
rlghta la aald Determination which have occurred since the Determination waa 
published by the State Engineer; the court further reserves the right to 
correct typographical errors which may have occurred in the preparation of 
said Determination; 
IT IS FURTHER ORDERED that the protests submitted by the following 
partiea are dismissed: 
Elaine S. Adams 
Buckhorn Development Company 
Carl T. Evans 
Colden Sanda Development Company 
John Ceylon end Ellen M. Bay lea, except as provided for in 
paragraph 116 above. 
IV. 
ISSUES TO BE TOED 
1. HERMAN E. BAYLES ESTATE 
Proteatant claims that the irrigation aeeaon should be extended an 
additional month from October 31 to November 30. It is the protectant's con-
tention that he la able to b«n*f4*4-ii%r ...» »k~ ..-*.— ^ — «~* •••-• 
water can be made during the month of November for irrigation purposes and that 
he has provided is the proposed determination sufficient flexibility to allow 
for the use of water during this smith in those years when it could be bene* 
f ieially used so long as this is accomplished without prejudice to other rights. 
t. ARCHIE *EHSON 
The Issue presented by the protest is whether protestant has a valid 
irrigation and stockwatering right frost a well described in Water User's Claim 
So. 378. It is the contention of the State Engineer that at the present tine 
there le no evidence of any irrigation end stockwatering use by protestant In 
recent years, and that any right which protestant nay have had from said well 
has been abandoned or forfeited by failure to uee this well in recent years. 
3. J. X. LISTER 
a. Protestant asserts that he nee a valid water right to the use 
of certain springs which are located entirely on land owned by the united 
States of America. The united Stetes claime that It has a prior right to the 
use of said springs for stockwatering purposes and that a private Individual 
cannot appropriate water for use on federal land. The United States further 
alleges that, In any event, protestant Is not using any water on federal 
lends. 
b. Protestant ssserts that the priority date on Hater User's Claim 
•os. 271, 272, 273, 1381, 1382, and 1414 should be 1891 instead of 1911 MM is 
presently set forth in the Proposed Determination. It is the contention of 
the State engineer that, based upon his Investigation of this eres, there is 
no evidence that protestant or his predecessors in interest had used water 
from the wells covered by eald claims prior to 1911. 
4. PAROUAN NORTH FIELD IRRIGATION COMPANY, PAROUAN SOUTH FIELD 
IRRIGATION COMPANY, PAROUAN VEST FIELD IRRIGATION COMPANY, 
AND PAROUAN RESERVOIR COMPANY 
a. ThU protest, involves Water User's Claim No* *•&£» Jftft 3gF»«smmf> 
and X2X& Protestant a assort that they are the owners of approximately 3/4 of 
tho Net*** of Center Qreek end that Parowaa City owns the remaining 1/4 af said 
tfjttk* Parowan City egress that It Is limited to approximately 1/4 of Center 
Qreek but esscrts that i t has rights from springs In the Center Creek drainage 
bejia In addition to its Center Creek right mm sot forth in the siorossld 
eisioi. rrt^Lttrtntt data rhsr r'-rn -r**~f~ *** +-**-+*~y f» r^?rry f**0* 
amd, thoreXar* if thee* claim* ore »U awed the ^ T 1 * ^ n k < >* "*" ^ —Urtf? 
and prctc^tamte' tight*-will he isjpaloed. the Fropoaed Determination limit/ 
the city to a flow of approximately 1/4 of aaid creek but does a^loy t & ci/y 
additional water rights fro* sal* springs. 
h. Protestants aasert that the proposed stockweterlng rights in 
the nana of Security Title Company under Mater Deer's Claim Hos. 742. 743, 
lM7/462fy983y and/98Vere improper and Incorrect. This protest la based 
upon the assertion that protestant and Ferowaa City own all of the water 
supply la the Center Creek drainage baeln end that the proposed stockweterlng 
righta take water which is owned either by protectant or by the city. It la 
the contention of the State Engineer and Security Title Company that these 
parties do not own all of the water in said drainage baeln and that the dill* 
gence claims of Security Title Company are valid and were properly established 
by diligence use. 
c. The Issue presented Is whether the Division of State LaatdM has 
a valid atockwatoring right under Hater User's Claim Kos. 1385 and 1366. Pro-
testants claim that no such right exists. The Division of State Lands asserts 
that It Is the owner of the property on which eald atockwaterlng right occurs 
and that its predecessor in Interest established e valid diligence claim to 
this water uee beginning in 1856 and the water has been used since that time 
substantially as set forth in said claims. 
d. Protestants assert that the Diviaion of Fish and Game does not 
have a valid diligence right for atockwaterlng under water User's Claim Mo. 
587. It la the contention of the Division of Fish and Came that it is the 
owner of the property on which said uee occurs and that there has been a valid 
use of water on this property for stockweterlng purposes since 1856 from the 
source covered by seid claim. 
e. The issue presented is whether Donald R. Lyman or his prede-
cessors in Interest estsblished a valid diligence right as claimed under Water 
User's Claim Rot. 8S0 and 774 for stockweterlng end domestic purposes from the 
source covered by seid claims. Lymans claim such e right wee initiated in 1856 
end has been in continuous use since that time. Protestants essert such a 
right was never established. 
atoekvaterlng and Irrigation right under Vater User's Claim Bos. 573, 570, 569, 
572, 574, 575, 563, 571 and 985. Thla contention la denied by tbeae partlea 
and they assert that there has been a eontlnuoua uae of vater for Irrigation 
purposes since 1900 and for atoekvaterlng purposes since 1856. 
g. The Issue la whether the United Statea Forest Service haa esta-
blished a valid diligence claim for atoekvaterlng usee on foreat land for 
those vater user's claims aet forth In aald protest. The united States of 
America asserts that such a right vaa Initiated In 1856 and haa been In eon* 
tlnuoue uae since that time. Protestants aeaert that such a right vaa never 
established. 
h. The Issue la vhether the United Statea Bureau of land Manage* 
ment has established a valid diligence claim for atoekvaterlng uaea on land 
owned by the Bureau of Land Management for those vater user's claims aet forth 
In aald protest. The United Statea of America asserts that such a right vaa 
Initiated In 1856 and haa been In eontlnuoua uae alnee that time. Protestant a 
assert that such a right vaa never cetablished. 
1. Protestants claim that neither Burton K. Hichola nor his pre* 
deceaaora In Interest established a valid atoekvaterlng and domestic right 
under Vater User's Claim Hoa. 429 and 981 aa aet forth In the Proposed Deter* 
mlnatlon of Vater Rights. It ia the contention of Buxton t. WLchola that the 
use claimed began In 1856 end has continued until the present time* 
It la the further contention of protestanta regarding the Issues 
raised In 4b through 1, inclusive, that If It la determined that a valid 
diligence claim vaa established for any of these parties that such a claim 
ahould be limited to a quantity of vater leaa than aet forth In the Proposed 
Determination of water tight a* It la the protestanta' position that the num-
ber of stock ahovn In the Proposed Determination of Vater Rights .exceeds the 
number that historically exlated on the land In question. In thla regard It 
la the contention of each of the partlea subject to thla protest that their 
claim la based on the number of stock that vas historically appurtenant to 
their Individual lands and If any evaluation la made of the atoekvaterlng 
claims In this area it must include all atoekvaterlng rlghta In thla basin 
alnee the stock moved about Indiscriminately over thla entire area beginning 
*- 1SS6 vheu all atoekvaterlng rlghta, Including proteatanta*, vere Initiated. 
additional month from October 31 to November 30. It la the protectant's con* 
tentlon that he la-able to beneficially use the water during this additional 
period. The State Engineer contends that in moat years no beneficial use of 
vater can be made during the month of November for irrigation purposes and 
that he has- provided in the proposed determination sufficient flexibility to 
allow for the use of vater during this month in those years when it could be 
beneficially used so long as this is accomplished without prejudice to other 
rights. 
t. SAM P. PRITCHARD 
Protestant claims to have a valid diligence vater right for Irri-
gation and atockvaterlng purposes under Water User's Claim Nos. 368 and 396. 
It is the contention of the State Engineer that there may have been a use 
established under said claims at one time but whatever right proteatant may 
have had under said claims has been lost by abandonment and forfeiture for 
failure to use the vater from these sources for many years. 
7. THOMAS D.t KENYON D.v AND LEON D. ROBINSON 
Protestants aasert that they have established a valid irrigation 
right for 7.9 acres of land aa set forth in Hater User's Claim Nos. 1480, 
1481, 1482 and 1483. It is the contention of the State Engineer that the 
land in question receives vater by reason of natural sub-Irrigation in that 
protestant.haa never diverted or otherwise placed any vater to beneficial 
use on this property and that to award the proteatant a vater right mould .be 
to recognise the doctrine of riparian vater rights which has been expressly 
rejected by the Utah Supreme Court. 
8. JAMES 0. TALBOT 
Protestant asserts that he has a valid vater right for the irriga-
tion of 15 acres of land and that he has established a stockvaterlng right 
for a number of stock over and above the amount set forth in'the Proposed 
Determination of Vater Bights. It is the contention of the State Engineer 
that there is no evidence that proteatant or his predecessors in interest 
established the irrigation right claimed and the stockvaterlng right set forth 
in the Proposed Determination of Vater Rights is based upon protestant's own 
water user's claim and ia limited to the amount act forth in aaid claim*. 
9. UNITED STATES OF AMERICA 
a. Protestant claims a vater right in thia area by virtue of the 
reservation and withdrawal of certain lands. It la the contention of the 
State Engineer that no such right exists* However*, the parties agree that an 
adjudication of this issue shall be deferred until the court heara the final 
matters in the Beaver River-EscaIante Valley general adjudication proceedings. 
b. Protestant la entitled to a diligence right on the spring de-
scribed In water User's Claim No. 107 which haa been re-numbered Vater User's 
Claim No. 1484. 
c. Protestant has withdrawn the 13 additional Vater User's Claims, 
Hoe. 1438 to 1450, inclusive, and accordingly aaid claims are dismissed. 
Ostmd this . ? 7 ^ day of A<i<y><j 1970. 
ffl joined n AfcCceit. 
/ DISTRICT JUDGE 
BISHOP * RONNOW, P.C. 
Willard R. Bishop 
n Williams Ronnow . .
 zu _-
ktorneys for P l « n " « 
^i;rBCitv!9OT 84720 
^ T . - T T L — — — 
STATE OP UTAH 
r p o f a t i r o f T e ' s t a f e ^ ^ 
Utah. 
plaintiff* 
. > . . « . . • - 1).. * * 
vs. 
I through X» 
OBDBR 
C i v i l No. 10206 
• ^ ^ " n T T o ^ n T T u l a r l y for hearino on September 
T
 T o n county Courthouse, Parowan. Otah, pursuant 
4, 1984, in the iron County <-
 f . n l , „ t s . objection 
. . • « . . Motion for Summary Judgment, Defendants 3 
to P l a i n t i f f ' s Motion
 p t e l iminary Injunc-
r.r rr—. - - —i: rr,: 
* . Bishop. Defendants were not present, 
WiUard R. Bishop
 c h a B b e t l a i n. oral aroument was 
representea by counsel, Hans Q. Ch ^ 
heard, written briefs presented, and the 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows: 
1. That pursuant to O.C.A. 78-34-1 et. seq. (1953, as 
amended), Plaintiff has the right and power of eminent domain; 
that the property sought to be condemned is for a use authorized 
by law; that the condemnation is necessary to such use; and 
therefore, judgment of condemnation is hereby entered on behalf 
of the Plaintiff Brian Head Town, condemning the following 
property: 
All of Lot 3, Block P, Cedar Breaks Homesite, 
Dnit B, in fee simple absolute. 
2. The value of the property condemned hereby is set at 
$10,000.00. 
3. This judgment of condemnation is for the real property 
only as described above, and does not include any water rights 
whatsoever. 
4. The issue of severance damages, if any, shall be, and 
hereby is, reserved for disposition at a later date. 
5. That the above-entitled case, TOWN OF BRIAN HEAD, 
PLAINTIFF, VS. GILBERT R. TRONIER and MADELINE TRONIER, husband 
and wife, and JOHN DOES I through X, DEFENDANTS, Civil Uo» 10206, 
shall be, and hereby is, consolidated with the case entitled TOWN 
OF BRIAN HEAD, PLAINTIFF, VS. PAROWAN RESERVOIR COMPANY, et al, 
DEFENDANTS, Civil No. 10599, for purposes of quieting title to 
Defendants Troniers' claimed water rights. 
6. Plaintiff is admonished to name all parties showing an 
interest of record in the water located in Salt Pile and Decker 
Springs, Brian Head, Iron County, Utah, as parties to the case 
entitled TOWN OF BRIAN HEAD, PLAINTIFF, VS. PAROWAN RESERVOIR 
COMPANY, et al, DEP£NDAN£S, Civil No. 10599. 
DATED this VI *- day^ pf^  IAIHL14WW , 1984. 
APPRO\ 7AS TO FORM: 
WILLARD R. BISHOP 
Attorney for Plaintiff 
Q. CHAMBERLAIN 
Attorney for Defendants 
.YOC ft PRATT 
TP»WEY« AT LAW 
Steven E. Clyde #0686 
CLYDE & PRATT 
1200 American Savings Plaza 
77 west Second South 
Salt Lake City, Utah 84101 
Telephone: (801) 322-2516 
IJAlice R. Burns 
IBURNS & BURNS 
P.O. Box 1711 
iCedar City, Utah 84720 
Telephone: (801) 586-2706 
Attorneys for Plaint i f f 
IRON COUNTV 
F I L E 
DEC 161987 
IN THE FIFTH JUDICIAL COURT IN AND FOR IRON COUNTY 
STATE OF UTAH 
TOWN OF BRIANHEAD, a municipal 
corporation of the State 
of Utah, 
Plaintiff, 
v. 
PAROWAN RESERVOIR COMPANY, a 
Utah corporation, GILBERT R. 
TRONIER and MADELINE TRONIER, 
Husband and Wife as Joint 
Tenants, SECURITY TITLE COMPANY, 
INC., Trustee, and JOHN DOES 
1 - 10. 
Defendants. 
PAROWAN VALLEY PUMPER'S 
ASSOCIATION, R.D. PARTNERSHIP, 
a Utah partnership, 
Defendants in 
Intervention. 
ORDER 
C i v i l No. 10599 
- 1 -
This matter came regularly on for hearing pursuant to not 
on Tuesday, June 16. 1987, at the Iron County Courthouse, 
Honorable J. Phillip Eves, District Judge, presidii 
Appearing at the hearing were attorneys Steven E. Clyde 
Alice R. Burns for plaintiff, Brianhead Town, attorney Hans 
Chamberlain for defendants Gilbert and Madeline Tronier, 
Jess Pickett, (not an attorney) appearing on behalf 
intervenor, Parowan Valley Pumper1s Association. Defendant 
Intervention, R.D. Partnership, although having received noti 
of the hearing through its counsel of record, did not appe 
either in person or through its counsel. 
Plaintiff%s counsel presented to the court sign* 
stipulations from defendants Parowan City and Security Tit. 
Company, in which they agreed to the dismissal of this acti< 
against them without prejudice by plaintiff to them of thei 
attorney fees and costs incurred in defending this action, whic 
the parties agreed equaled $2,897.01 for defendant Parowan City 
and $969.50 for defendant Security Title. These defendants di 
not appear at the hearing. 
Plaintiff reported to the court an oral agreement reache 
between plaintiff and defendant Parowan Reservoir Company 
through its counsel, in which Parowan Reservoir Company agreei 
to the dismissal of this action without prejudice upon payment 
by plaintiff of its attorney fees and costs incurred ii 
defending this action in the agreed upon amount of $2,897.01. 
The reservoir company did not appear at the hearing. 
Plaintiff informed the court of certain issues remaining for 
resolution between plaintiff and defendants Gilbert and Madeline 
Tronier. These issues relate to the claimed taking of certain 
alleged water rights of these defendants, and their claim for 
severance damages stemming from a prior condemnation action 
between plaintiff and these defendants, Civil No. 10206, Town of 
Brianhead v. Gilbert R. Tronier and Madeline Tronier, husband 
and wife, in the Fifth Judicial District Court of Iron County. 
These issues were consolidated into this action for disposition 
by the court pursuant to an order of the court of November 9, 
1984. These issues have not yet been resolved. 
Plaintiff further informed the court of the claim of the 
Parowan Valley Pumper1s Association, defendant in intervention 
in this action, pursuant to §78-34-16, Dtah Code Annotated 
(1953), for reimbursement of their reasonable expenses, 
including attorney fees and costs, resulting from their elective 
participation in this action. Plaintiff informed the court of 
its reservation regarding any obligation to reimburse defendant 
in intervention for its reasonable attorney fees and costs 
because this defendant was not sued by plaintiff, but instead, 
voluntarily joined this action pursuant to S78-34-7, Dtah Code 
Annotated (1953). Defendant in Intervention failed throughout 
the course of these proceedings to present any evidence to the 
court of any interest it may have had in the water and water 
rights which plaintiff sought to condemn in this action. 
Plaintiff therefore questions whether this defendant in 
CLYDE a PRATT 
ATTORNEYS AT LAW 
DO AMCNICAIT SAY1NOS 
r WEST SCCOMD SOUTH 
AAJ.V L A V * ^ W 
intervention has standing as a condemnee under §78-34-16 th< 
would entitle it to reimbursement of its expenses. The Parow* 
Valley Pumper's Association did not, however, object to tl 
dismissal of this action without prejudice, but desired t 
reserve for disposition its claim for reimbursement of it 
reasonable and necessary fees, costs and expenses. 
No other party appeared in favor or in opposition of til 
motion, and no objections to the motion were entered upon th 
record. 
The court, being fully appraised in the premises, and fo 
good cause appearing therein: 
HEREBY ORDERS THAT: 
1. The above entitled action, as against defendants Parowa; 
City, Parowan Reservoir Company and Security Title Company, ii 
hereby dismissed without prejudice. Plaintiff shall pay t< 
defendants Parowan City, $2,897.01. Plaintiff shall pay t< 
defendant Parowan Reservoir Company, the sum of $2,897.01 ant 
shall pay to defendant Security Title Company, Inc., through it* 
counsel, the sum of $969.50, as reimbursement to these 
defendants for their reasonable fees, costs and expenses 
incurred herein. 
2. The action, insofar as it relates to defendant Gilbert 
and Madeline Tronier, along with the issues consolidated and 
joined in this action by virtue of the order of this court of 
November 9, 1984 in Civil No. 10206, relating to damages for the 
claimed talcing of these defendants alleged water rights, and 
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severance damages to their remaining property, are hereby 
reserved for later evidentiary hearing by the court at a date to 
be set pursuant to notice, or for such other disposition as may 
be agreed to by the parties. 
3. The action against defendants in intervention R.D. 
Partnership and Parowan Valley Pumper's Association is dismissed 
without prejudice. The court hereby reserves limited 
jurisdiction for the purpose of determining whether the Parowan 
Valley Pumper1s Association is a condemnee within the 
contemplation of §78-34-16, Dtah Code Annotated (1953), and is 
therefore entitled to be reimbursed for its reasonable and 
necessary expenses actually incurred by it as a result of this 
action, including its reasonable attorneys fees. 
DATED this j£?day of ^{^Ctd^t 1987. 
BY THE COURT: 
PHILLIP WES 
district Jiwge 
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SPECIAL WARRAN11 
(CORPORATE FORM) 
iECURITY TITLE COMPANY, Trustee, a corporation orpni2cd and existing under the 
aws of the State of Utah, with its principal office at Salt Lake City, of County of Salt Lake, 
State of Utah, grantor, hereby CONVEYS AND WARRANTS against all claiming by, through 
or under it to 
GILBERT R. TROKXER and MADELEINE IRON IE R, 
husband and wife, BS joint tenants, vith full rights of * u r v i v 0 " h i | f a m e e 
of 1225 Arizona Street, Boulder City, Nevada 89005 
for the sum of TEN DOLLARS and other good and valuable considerations 
the following described tract of land in l*on County, 
State of Utah: 
All of Lots 9 and 10, Block D, mi dmt l> Block F, CEDAR BREAKS MOUKIAIK HOMESITES, 
UKIT B, a Subdivision, according to the Official Plat thereof, recorded in the 
Office of the County Recorder of Iron County, State of Utah. 
EXCEPTING THEREFROM al l o i l , gas and/or other minerals from said land, together 
vlth the rights of ingress and egress at a l l times necessary for mining, milling, 
drilling, exploring and removing said o i l , gas and/or other minerals from said 
land. 
SUBJECT TO Easements, Restrictions, Reservations and Rights of Way appearing of 
record, or enforceable in lav and equity. 
Taxes for the year 1970 are nov a l ien, not yet due or payable. 
Subject to any easement or right of way fo the public, to use al l such highways 
BB may have been established according to lav, over the same or any part thereof, 
and subject also to al l right of vay for ditches, tunnels and telephone and 
transmission lines that may have been constructed by authority of the United 
States, BS recited in the Patents from the State of Utah conveying said property. 
Subject to an existing road over and across the East 30 feet of said property. 
Rights of vay for roads, ditches, canals, pole l ines, or transmission lines now-
existing over, under, or across said property. 
Conditions and Restrictions as recited on the recorded plat of said Cedar Breaks 
Mountain Homesites, Unit "B", as follows: 
(1) Vehicles or trailers shall not be parked vithin any roadway or waterway. 
(2) Rubbish and waste material shall not be disposed of along or within any 
roadway or waterway. 
on each side of the back lot line is reserved for 
(1) Vehicles or trailers shall not be parked with** . 
«« pariced withm any roadvay or vatervay. 
U )
 ro°Xh T^T"1'1 M l ™ * «'><"« of a l o n g or within any 
0 )
 u t n J t y 0 . 0 ^ : . " 8 ^ °n " * " * * * . * * lot
 l l B . 16 r e 8 e r v e d f o r 
(4) No lot shall be divided to provide more than
 M , K. •,,.. 
shown hereon and approved herewith. E l d i n g s i t e for each lot 
Breaks Mountain HoBeaites^toit M J " ™ 6 " 6 aE S h o w n OD t h e recorded plat of said C 
grantor at . lawful meeting duly held and attended bjVouSunT " ° f ^ 
In witness whereof, the prantor has caused itt # v « ^ * » 
affixed by its duly ^ h u r i r f ^ X - ^ V o ^ F e b ^ ^ * A J D H ™ 
SECURITY TITLE COMPANY, Trustee 
Secretary. / (CORPORATE SEAL) 
STATE OF UTAH. 
Countv of Salt Lake 
> 2 _ ^ s f < c ^ ^ ; — , , 
^^r._^rj„.'_^;..i.l. 
V l c e
 President. 
ss 
On the 3th day of February
 1 0 7 
personally appeared before me K. GAYLE KELSON
 a n d L. R. WRIGHT ^ 
of SECURITY TITLE COMPANY Trustee -md tha« •»» «-.k- J r ** f h e S " ™ ^ 
*j • i 9 / ^ / - „ Notary Public. \ ^ 
Mvcommission exDircs 12/22/71 V ^ 
TERRY L WADE - A3882 
SNOW, NUFFER, ENGSTROM & DRAKE 
A Professional Corporation 
90 East 200 North 
P.O. Box 400 
St. George, Utah 84770 
801/628-1611 
File #144101/wrk78 
IN THE FIFTH JUDICIAL DISTRICT COURT 
IN AND FOR IRON COUNTY, STATE OF UTAH 
SECURITY TITLE COMPANY OF ) 
SOUTHERN UTAH, a Utah Corporation, 
Trustee, ) 
Plaintiff, ] 
vs. ] 
R.D., a Utah Partnership, STEVE ; 
SEVY, Trustee, and BRIAN HIGH 
DEVELOPMENT CORPORATION, a ] 
Utah Corporation, 
Defendants. 
I AFFIDAVIT OF 
KENDRICK J. HAFEN 
Civil No. 85-255 
STATE OF UTAH ) 
)ss. 
COUNTY OF WASHINGTON ) 
Kendrick J. Hafen, being first duly sworn on his oath, deposes and says: 
1. That I have been continuously licensed in the State of Utah as a 
Registered Land Surveyor and an Engineer-in-Training since 1981, and an 
attorney since 1984. 
2. That during the past 10 years in the course of my employment I have 
become familiar with the engineering principles and procedures utilized by the 
Office of the Utah State Engineer in quantifying water rights. 
3. That based upon engineering principles, the annual quantity of water 
produced by Salt Pile Spring (Spring No. 1) flowing at a constant rate of flow of 
0.1920 cubic feet per second, as stated in Diligence Claim 1104, during the 
irrigation season of April 1 through October 31 (214 days) is 81.5 acre feet. 
4. That based upon engineering principles, the annual quantity of water 
produced by Spring 2 and Spring 3, assuming the constant rate of flows identified 
as 0.0136 cubic feet per second and 0.0273 cubic feet per second in Diligence 
Claim 1104 during the irrigation season of April 1 through October 31 (214 days), 
is 5.77 acre feet for Spring No. 2 and 11.59 acre feet for Spring No. 3. 
5. That in computing the beneficial use of water for stockwatering 
purposes, the Office of the State Engineer traditionally assesses such usage as 
follows: 1 cow - 25 gallons per day, 1 horse - 25 gallons per day, and 1 sheep - 5 
gallons per day. 
6. That based upon these beneficial use figures and assuming the 
number of stock identified in Diligence Claim 1104, i.e., 100 cattle, 50 horses and 
1600 sheep, the beneficial use of water for stockwatering purposes during the 
irrigation season (April 1 through October 31, 214 days) would be equal to 7.7 
acre feet. 
7. That one practical method of dividing the beneficial use of water for 
stockwater purposes is by prorating the total stockwater use over the total irrigated 
acreage. 
8. That if this method of dividing stockwater is utilized, the prorata 
portion of stockwater attributable to the 6.1 acres of irrigated lands in the 
NE1/4SW1/4 of Section 1, Township 36 South Range 9 West, SLB&M (see map of 
Sec. 1, T 36 S, R 9 W SLB&M prepared by Sandberg Engineers) assuming that the 
total irrigated acreage is 30 acres (paragraph 11, Diligence Claim 1104) is 1.56 
acre feet (7.7x6.1 +30). 
FURTHER AFFIANT SAITH NAUGHT. 
DATED this /6 day of August, 1988. 
KENDRICK J. ^ F E N l 
SUBSCRIBED AND SWORN TO before me this _J_£rL day of August 
My Commission. Expires: 
-iission.txpLre NOTARY PUB 
Residing at 
MAILING CERTIFICATE 
I hereby certify that on the {9JXm day of f2/z4cL&f~ , 
1988, I served a copy of the foregoing AFFIDAVIT OF KENDRICK J. HAFEN on 
each of the following by depositing a copy in the U.S. Mail, postage pre-paid, 
addressed to: 
Thorn 
CHAMB 
P.O. Box 
Cedar 
bee, Esq. 
IN & HIGBEE 
tah 84720 
J. Bryan Jackson, Esq. 
SECURITY TITLE COMPANY 
OF SOUTHERN UTAH 
25 West Center St. 
Cedar City, Utah 84720 
Michael W. Parks, Esq. 
PARK & BRAITHWAITE 
P.O. Box 765 
Cedar City, Utah 84720 
Mr. Steve Sevy 
1097 Desert Pine Drive 
Cedar City, Utah 84720 
TERRY L. WADE - A3882 
SNOW, NUFFER, ENGSTROM & DRAKE 
A Professional Corporation 
90 East 200 North 
P.O. Box 400 
St. George, Utah 84770 
801/628-1611 
File #144101/wrk78 
IN THE FIFTH JUDICIAL DISTRICT COURT 
IN AND FOR IRON COUNTY, STATE OF UTAH 
SECURITY TITLE COMPANY OF ] 
SOUTHERN UTAH, a Utah Corporation, 
Trustee, ) 
Plaintiff, ) 
vs. 
R.D., a Utah Partnership, STEVE ; 
SEVY, Trustee, and BRIAN HIGH 
DEVELOPMENT CORPORATION, a ] 
Utah Corporation, 
Defendants. 
I SUPPLEMENTAL AFFIDAVIT OF 
ROBERT L. BRAYTON 
Civil No. 85-255 
STATE OF CALIFORNIA ) 
) ss. 
COUNTY OF ORANGE ) 
Robert L Brayton, being first duly sworn on his oath, deposes and says: 
1. I am competent to testify and have personal knowledge of the matters 
stated in this affidavit. 
2. This affidavit is being submitted as a supplement to my previous 
affidavit. It is my intention that the previous affidavit be fully incorporated herein by 
reference. 
3. As an agent and general partner of R.D. Partnership, I, personally, 
negotiated the sale of the property subject of this suit to Brian High. 
1 
4. Neither I, nor anyone else representing R.D., ever represented to 
Brian High that the quantity of water to be transferred to Brian High was 136 acre 
feet, ft* was understood and agreed that the water rights sold would be exactly 
those appurtenant to the land, as described in Diligence Claim 1104. The 
language in the Trust Agreement legal description relative to the grant of water 
rights is exactly what R.D. represented it could sell to Brian High, nothing more and 
nothing less. 
5. The purchase price agreed to by the parties was not a derivative of 
separate appraisals of the land and water rights, but rather, was simply based on 
what we perceived as the per acre value of the property. There was never any 
discussion between myself and Brian High with respect to the per acre feet dollar 
value of water rights on the R.D. property. 
6. There are no current challenges to the validity of the water rights 
subject of the Trust Agreement. Furthermore, R.D. has maintained and defended 
the integrity of its water rights without equivocation since the Trust Agreement was 
executed. 
FURTHER AFFIANT SAITH NAUGHT. 
DATED this / & day of A"t*M$T 1988. 
rBRAYTOr 
SUBSCRIBED AND SWORN TO before me this \^ day of 
f \ jaOS-V- 1988. 
My Commission Expires: 
;^cu= 
NOTARY PUBLIC 
Residing a t r r ^ o r * J ^ S o o \ rVY5 "*> U ^ C 
Of FlCtAL SEAL 
Anita Mane Beltran 
NOTARY PUBLIC CALIFORNIA 
tU POIMTIPAI OFEIC? IN 
MAILING CERTIFICATE 
I hereby certify that on the day of 
'4 d±L 
1988, I served a copy of the foregoing SUPPLEMENTAL AFRDAVIT OF ROBERT 
L. BRAYTON on each of the following by depositing a copy in the U.S. Mail, 
postage pre-paid, addressed to: 
Thorhas M/Higbee, Esq. 
CHAMBERLAIN & HIGBEE 
P.O. B0X726 
Ceda^CitWUtah 84720 
J. Bryan Jackson, Esq. 
SECURITY TITLE COMPANY 
OF SOUTHERN UTAH 
25 West Center St. 
Cedar City, Utah 84720 
Michael W. Parks, Esq. 
PARK & BRAITHWAITE 
P.O. Box 765 
Cedar City, Utah 84720 
Mr. Steve Sevy 
1097 Desert Pine Drive 
Cedar City, Utah 84720 
Secretary £±2_ 
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SNOW, NUFFER, ENGSTROM & DRAKE 
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P.O. Box 400 
St. George, Utah 84771-0400 
801/628-1611 
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IN THE FIFTH JUDICIAL DISTRICT COURT 
IN AND FOR IRON COUNTY, STATE OF UTAH 
SECURITY TITLE COMPANY OF 
SOUTHERN UTAH, a Utah Corporation, 
Trustee, 
Plaintiff, 
vs. 
R.D., a Utah Partnership, STEVE SEVY, 
Trustee, and BRIAN HIGH 
DEVELOPMENT CORPORATION, a 
Utah Corporation, 
Defendants. 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF 
R.D.'S MOTION FOR 
RECONSIDERATION OF R.D.'S 
MOTION FOR SUMMARY^ 
JUDGMENT AGAINST DEFENDANT 
BRIAN HIGH DEVELOPMENT 
CORPORATION 
Civil No. 85-255 
COMES NOW R.D., by and through its counsel of record, Snow, Nuffer, 
Engstrom & Drake, a Professional Corporation, and submits this Memorandum in 
Support of its Motion for Reconsideration of R.D.'s Motion for Summary Judgment 
against Defendant Brian High Development Corporation. 
PROCEDURAL BACKGROUND 
1. The instant action was filed on or about May 21, 1985, by Plaintiff 
Security Title Company of Southern Utah (hereinafter "Security Title") in the nature of 
an interpleader. The subject of the interpleader was a dispute as to the enforcement 
of default provisions in a Trust Agreement, or real estate installment contract, wherein 
Security Title acted as Trustee and escrow, R.D. was the Seller and Defendant Brian 
High Development Corporation (hereinafter "Defendant Brian High") was the 
delinquent buyer. 
2. An Answer, Counterclaim and Cross-Claim were filed by R.D. on or 
about October 17, 1985. In the Counterclaim, R.D. alleged that Security Title had 
breached the escrow agreement, as well as its fiduciary duty, by failing to enforce the 
default provisions of the Trust Agreement and Escrow Instructions against Defendant 
Brian High. In its Cross-Claim, R.D. alleged that Defendant Brian High was in default 
and that R.D. was therefore entitled to the default remedies set forth in the Trust 
Agreement. 
3. On or about November 11, 1985, Defendant Brian High by and through 
its attorney, David J. Smith, filed an Answer to the Complaint and to R.D.'s Cross-
Claim. 
4. On or about April 26, 1988, Security Title filed a Motion for Summary 
Judgment wherein it sought to have the Court adjudicate the rights of the Defendants 
Brian High and R.D. under the Trust Agreement. 
5. R.D. responded to Security Title's Motion for Summary Judgment and 
filed a Motion for Summary Judgment of its own on or about May 12, 1988, seeking 
judgment upon its Counterclaim and Cross-Claim. 
6. On or about May 17, 1988, Security Title and R.D. through their 
respective counsel appeared before the Court and argued their Motions for Summary 
Judgment. Defendant Brian High did not appear, nor had the latter filed any 
responsive pleadings or affidavits to said Motions. The result of the hearing was that 
the Court entered Judgment upon R.D.'s Cross-Claim against Defendant Brian High, 
ordering Security Title to effectuate the default provisions of the Trust Agreement. The 
Court continued to a later date the hearing upon R.D.'s Motion for Summary Judgment 
against Security Title based on the Counterclaim. 
7. At the hearing upon R.D.'s Motion for Summary Judgment against 
Security Title, whiclr took place on June 14, 1988, Attorney Michael Park appeared 
in behalf of Defendant Brian High and served counsel with pleadings, consisting of 
(1) the affidavit of David J. Smith indicating that he had been suspended from the 
practice of law, (2) the affidavit of Burton K. Nichols indicating that Defendant Brian 
High was entitled to the release of more acreage under the Trust Agreement and 
stating that a dispute existed over the water rights, and (3) a Memorandum in 
Opposition to Motions for Summary Judgment. Notwithstanding the fact that judgment 
had already been entered against Defendant Brian High nearly a month prior, and 
despite the lack of any motion to set that judgment aside, the Court determined.to set 
the judgment aside and directed the parties to return the following month for a re-
hearing of the motions. 
8. On or about August 23, 1988, the Court heard the motions, and denied 
them. Prior to the hearing, the parties had submitted additional memoranda and 
affidavits. Defendant Brian High had submitted a second affidavit of Burton K. Nichols 
purporting to raise an issue of fact as to Defendant Brian High's justification for 
defaulting under the Trust Agreement. R.D. had also filed a responsive memorandum 
and affidavits to dispel Mr. Nichols' assertions and demonstrate the lack of any factual 
dispute. 
9. Trial was set in this matter for June 7, 1989; however, it was postponed 
upon the Court's own motion to June 29, 1989. 
10. On June 22, 1989, only one week prior to trial, Defendant Brian High 
filed a Petition for Bankruptcy and the trial was consequently vacated. 
11. On or about June 30, 1989, R.D. and Security Title entered into a 
"Settlement Agreement" which resulted in the dismissal of R.D.'s Counterclaim against 
Security Title. 
12. On November 13, 1989, R.D. filed in the Bankruptcy Court a Motion t< 
Convert or Dismiss, or in the Alternative for Relief from Stay. The basis for the Mclor 
was, inter alia, that Defendant Brian High had filed the Bankruptcy Petition for the 
purpose of avoiding trial. (A true and correct copy of the Motion is attached hereto, 
marked Exhibit " 1 " and incorporated herein by this reference.) The Motion was 
supported by the Affidavit of Terry L. Wade dated September 25, 1989, a true? and 
correct copy of which is attached hereto as Exhibit "2". 
13. At the hearing on the aforedescribed Motion in the Bankruptcy Court, 
which took place on December 15, 1989, the Court granted R.D.'s Motion finding 
specifically that the bankruptcy petition had been filed primarily to avoid a State Court 
trial. Defendant Brian High failed to respond to the Motion or appear at the hearing. 
An order dismissing the Petition was executed on January 17, 1990. A true and 
correct copy of the Order is attached hereto marked Exhibit "3" and incorporated 
herein by this reference. 
ARGUMENT 
The facts and arguments relative to R.D.'s Motion for Summary Judgment upon 
its Cross-Claim are set out in the following pleadings already on file with the Courtr 
(1) Defendant R.D.'s Memorandum of Points and Authorities in 
Response to Plaintiffs Motion for Summary Judgment, and in Support of 
Defendant R.D.'s Motion for Partial Summary Judgment, dated May 22,1988. 
(a) Affidavit of Robert L. Brayton, dated May 14, 1988. 
(2) R.D.'s Reply to Brian High's Memorandum in Opposition to Motion 
for Summary Judgment and R.D.'s Motion to Strike Certain Statements from the 
Affidavit of Burton K. Nichols, dated August 18, 1988. 
(a) Supplemental Affidavit of Robert L. Brayton, dated August 
18, 1988. 
(b) Affidavit of Kendrick J. Hafen, dated August 18, 1988. 
In addition to the above pleadings, R.O. relies upon the following pleadings to 
support the instant Motion for Reconsideration: 
(1) Motion to Convert or Dismiss, or in the Alternative for Relief from 
Stay filed in the United States Bankruptcy Court for the District of Utah, Central 
Division, and dated November 9, 1989. (Exhibit "1") 
(a) Affidavit of Terry L. Wade filed in said Bankruptcy Court in 
Support of the Motion to Convert or Dismiss, and dated September 25, 
1989. (Exhibit "2") 
As is more fully and specifically set out in the noted Affidavit of Terry L Wade, 
the factual basis for Defendant Brian High's purported defense of justification no 
longer exists. Accordingly, there being no issues of material fact, the Court would 
now be fully justified in entering judgment against Defendant Brian High upon R.D.'s 
Cross-Claim. 
The purported factual basis for Defendant Brian High's defense of justification 
has been the testimony of Burton K. Nichols, as set out in his affidavits of June 1, 
1988, and July 14, 1988, to the effect that he had negotiated, verbally, with R.D. for a 
certain quantity of water rights and that he had later discovered that R.D.'s ability to 
convey that quantity was in question. 
R. D. has argued adamantly and thoroughly in its Reply Memorandum of 
August 18,1988, that: (1) Defendant Brian High did not raise this excuse until several 
months after its default, (2) the excuse was based on a Water Condemnation suit 
which did not arise until after Defendant Brian High's default, (3) the condemnation 
action was abandoned leaving absolutely no adverse claims to the water, (4) the 
Trust Agreement speaks clearly and unambiguously as to the quantity of water, and 
therefore, (5) Mr. Nichols' testimony regarding verbal representations inconsistent 
with the written Trust Agreement are inadmissible and false. 
Clearly, the prime witness as to Defendant Brian High's defense has been 
Burton K. Nichols. It was obviously his testimony that led the Court to deny R. D.'s 
Motion for Summary Judgment because there was no other factual testimony or 
evidence given by Defendant Brian High in opposition. 
As stated in the Affidavit of Terry L Wade, subsequent to the denial of R.D.'s 
Motion for Summary Judgment and only a few months before trial, R.D. noticed the 
deposition of Mr. Nichols, considering him the prime witness for Defendant Brian High 
in light of his previous affidavit testimony, the fact that he was the President of 
Defendant Brian High and that he, alone, had negotiated the transaction subject of 
this suit. 
Notwithstanding the obvious importance of Mr. Nichols' testimony to Defendant 
Brian High's defense, counsel for Defendant Brian High informed R. D.'s counselin a 
letter dated March 22,1989, that Mr. Nichols would not submit himself to a deposition. 
(A true and correct copy of the letter is attached to the Affidavit of Terry L. Wade as 
Exhibit "D", and incorporated herein by this reference.) In addition, on the same date, 
Defendant Brian High's counsel informed R.D.'s counsel by telephone that Mr. 
Nichols would not be a witness at trial. It was then agreed between counsel that Mr. 
Nichols' deposition would be cancelled upon the condition that he would not be 
called by Defendant Brian High as a witness at trial. Said agreement is reflected in a 
pleading prepared by R.D.'s counsel entitled "Cancellation of Amended Notice of 
Deposition," a true and correct copy of which is attached to the Affidavit of Terry L. 
Wade as Exhibit "E", and incorporated herein by this reference. (See the Affidavit of 
Terry L Wade, dated September 25,1989.) 
During the month of May, 1989, a settlement of R.D.'s claims against Defendant 
Brian High was attempted, but failed. Defendant Brian High then attempted to compel 
R.D. to accept a settlement proposal by threatening to file bankruptcy. On or about 
June 8, 1989, just three weeks before trial, R.D.'s counsel received a letter dateH 
June 7, 1989, from Defendant Brian High's counsel stating that unless R.D. would 
agree to release additional acreage from escrow to Defendant Brian High, the latter 
would file bankruptcy. Attached to the letter was a copy of a fully completed and 
executed Petition for Chapter 11 Bankruptcy. A true and correct copy of the noted 
letter and attached Bankruptcy Petition is attached to the Affidavit of Terry L. Wade as 
Exhibit "F", and incorporated herein by this reference. (See the Affidavit of Terry L. 
Wade, dated September 25,1989.) 
R.D. rejected the ultimatum given in the June 7, 1989, letter, and instructed 
counsel to proceed to trial. Approximately two weeks later, and only one week before 
trial, Defendant Brian High followed through on its threat and filed bankruptcy, thus 
causing the trial to be vacated. 
On the basis of these facts, it appears obvious that Defendant Brian High lacks 
the necessary evidence to support its defense at trial, and that the bankruptcy petition 
was filed with the sole intent to delay the State Court proceeding. It is further evident 
from the ruling of the Bankruptcy Court that the Court agreed with this conclusion. 
CONCLUSION 
Accordingly, R.D. respectfully requests that this Court reconsider its Motion for 
Summary Judgment against Defendant Brian High, and accordingly enter judgment 
upon R.D.'s Cross-Claim. R.D. further requests that the Court allow it to establish the 
amount of attorney's fees and costs to which it is entitled by subsequent affidavit. 
DATED THIS 23nldav of - A ( j > v ^ b , 1990. 
SNOW, NUFFER, ENGSTROM & DRAKE 
A Professional Corporation 
TERRYJZWADE 
Attorney for Defendant R.D. 
MAILING CERTIFICATE 
I hereby certify that on the ofe1^ day of Llti/uJi 1990, I 
served a copy of the foregoing MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF R.D.'S MOTION FOR RECONSIDERATION OF R.D.'S MOTION FOR 
SUMMARY JUDGMENT AGAINST DEFENDANT BRIAN HIGH DEVELOPMENT 
CORPORATION on each of the following by depositing a copy in the U.S. Mail, 
postage pre-paid, addressed to: 
J. Bryan Jackson, Esq. 
111 North Main 
Cedar City, Utah 84720 
Michael W. Parks, Esq. 
THE PARK FIRM 
110 North Main, Suite H 
P.O. Box 765 
Cedar City, Utah 84720 
Secretary 
FILE copy 
Noel S. Hyde 
Chris L. Schmutz 
NIELSEN & SENIOR 
Attorneys for RD Partnership 
1100 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 84111 
Telephone: (801) 532-1900 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF UTAH 
Central Division 
In re 
BRIAN HIGH DEVELOPMENT 
CORPORATION, 
Debtor. 
Bankruptcy No. 89A-03796 
Chapter 11 
MOTION TO CONVERT OR 
DISMISS, OR IN THE 
ALTERNATIVE FOR RELIEF 
FROM STAY 
RD Partnership (hereinafter "RD"), a secured creditor of the 
above-captioned Debtor, by and through counsel and pursuant to 11 
U.S.C. Sections 362(d) and 1112(b), Bankruptcy Rules 1017 and 
2002(a), and Rule 27 of the Local Rules of Practice, hereby moves 
the Court for its Order dismissing the above-captioned bankruptcy 
case or converting it to a case under Chapter 7 of the Bankruptcy 
Code; or in the alternative, granting RD relief from the automatic 
stay to continue litigation commenced in state court prior to the 
filing of the Debtor*s bankruptcy petition. In support of this 
Motion, RD represents as follows: 
1. The Debtor filed its voluntary petition for relief 
Chapter 11 of the United States Bankruptcy Code on or about 
22, 1989. 
2. The Debtor filed its bankruptcy petition primarily 
the purpose of avoiding trial in a state court action in whic 
was seeking to recover real property listed by the Debtor or 
Schedule B-2. 
3. The Debtor has no valid defenses to RD's claims in 
state court action. 
4. The Debtor attempted to force RD to accept an ui 
settlement by threatening to file bankruptcy on the eve of trie 
the state court action. When RD stood firm, the Debtor filed 
bankruptcy petition only one week before the trial date. 
5. The Debtor has no assets other than real property, 
the Debtor's real property is either subject to perfected seen 
interests, or is in escrow and subject to RD's claims, or has 
previously foreclosed by secured creditors. 
6. The Debtor* s Schedules list only three (3) unsec 
claims, one of which is a deficiency claim following foreclosur 
the Debtor's real property. 
7. The Debtor has never maintained an office for conduc 
its business, has no employees, has not actively marketed its 
property since the filing of the petition and has not employed 
real estate brokers or agents. 
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8. The Debtor was dissolved by the State of Utah, Department 
of Commerce, as of December 31
 f 1986 for failure to file. annuaJ 
reports. The Debtor has never been reinstated. 
9. The Debtor had no income from any source during the twc 
(2) years immediately preceding the filing of its bankruptcy 
petition. 
10. There is a pending Motion for Relief From Stay filed by a 
secured creditor, State Bank of Southern Utah. 
11. The Debtor has not filed a Disclosure Statement or Plan 
of Reorganization. 
12. Monthly financial statements filed by the Debtor show 
that the Debtor has not engaged in any meaningful business activity 
since the filing of the Debtor's petition. 
13. The continuation of the Debtor's Chapter 11 case is most 
likely to result in continuing loss to or diminution of the estate. 
14. There is no reasonable likelihood of rehabilitation. 
15. The Debtor is unable to effectuate a Plan. 
16. The Debtor did not file its Chapter 11 petition in good 
faith. 
17. The state court is a more appropriate forum for 
resolution of RD's claims. Discovery has been completed, trial was 
scheduled, there are other non-debtor parties and the action is 
based on the state law. 
18. Cause exists within the meaning of 11 U.S.C. Section 
362(d)(1) for granting relief from the automatic stay to RD to 
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pursue the litigation commenced m state court prior to the filing 
of the Debtor's petition. 
1JK Gonversion-or dismisaai of 4:he above-cap&ioned-cas^--would 
be in the best interests of creditors and the estate. 
20. This Motion is supported by the accompanying Affidavit of 
Terry L. Wade. 
DATED this ' day of November, 1989. 
2917.NI211.EMH 
£ 
" ^ Noel S. Hyde 
Chris L. Schmutz 
NIELSEN & SENIOR 
1100 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 8411U 
Attorneys for 
RD Partnership 
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TERRY L WADE - A3882 
SNOW, NUFFER, ENGSTROM & DRAKE 
A Professional Corporation 
90 East 200 North 
P.O. Box 400 
St. George, Utah 84771-0400 
801/628-1611 
File#144101/BJ8 
THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 
In re: 
BRIAN HIGH DEVELOPMENT 
CORPORATION, 
Debtor. 
Bankruptcy No. 89A-03796 
Chapter 11 
AFFIDAVIT OF TERRY L. WADE 
STATE OF UTAH ) )ss. 
COUNTY OF WASHINGTON ) 
TERRY L WADE, being first duly sworn upon oath, deposes and states: 
1. I am competent to testify of the matters stated herein and do make this 
affidavit of my own personal knowledge. 
2. I am a citizen of the United States, over the age of 18 years, and a 
resident of St. George, Washington County, State of Utah. 
3. I am a licensed member of the Utah State Bar Association, authorized to 
practice law within the State of Utah. 
4. I am counsel of record for RD, a Utah partnership (hereinafter "RD"), in 
an action now pending before the Fifth Judicial District Court in and for Washington 
County, State of Utah, styled as Security Title Company of Southern Utah v. RD. a 
Utah partnership. Steve Sew. Trustee, and Brian High Development Corporation. 
Civil No. 85-255, (hereinafter referred to as "the Security Title suit"). In that action, 
Security Title Company of Southern Utah (hereinafter "Security Title") sought to 
interplead the conflicting claims of RD and Brian High Development Corporation 
(hereinafter "Brian High") as to the title to certain property which was being held in 
trust or escrow by Security Title pursuant to a real estate installment contract wherein 
RD sold a parcel of 120 acres to Brian High. RD counterclaimed against Security Title 
alleging that the latter had breached its obligations under the Escrow^Agreement to 
reconvey the property remaining in escrow to RD in the event of Brian High's default. 
RD also cross-claimed against Brian High seeking an adjudication of Brian High's 
default and the forfeiture of the property remaining in escrow, to-wit: 89 acres (there 
having been 31 acres released to Brian High prior to the alleged default per the 
release provision of the contract), to RD. 
5. Trial was originally set in the Security Title suit for June 7, 1989, 
pursuant to a Scheduling Order. However, the date was postponed by the Court's 
own motion to June 29, 1989. (True and correct copies of the "Scheduling Order" 
and "Notice of Change of Trial Date" are attached hereto, marked Exhibits "A" and 
"B," and incorporated herein by this reference). 
6. In preparation for trial, I scheduled the deposition of Burton K. Nichols on 
Match 28, 1989. Mr. Nichols had been the alleged President of Brian High and had 
conducted the negotiations with RD for the noted purchase. (See the Affidavit of 
Burton K. Nichols dated July 14, 1988, attached hereto, marked Exhibit " C and 
incorporated herein by this reference). Inasmuch as Brian High's defense to the 
cross-claim rested upon certain alleged representations made by RDJo_ML_Nicbols, I 
assumed Mr. Nichols would be Brian High's prime witness at trial. Moreover, 
according to Mr. Nichols' affidavit (Exhibit "C hereto), he was the only individual who 
could testify in behalf of Brian High as to the facts supporting its defense. 
7. Notwithstanding the obvious importance of Mr. Nichols' testimony to 
Brian High's defense, I was informed by Brian High's counsel, Michael W. Park, in a 
letter dated March 22,1989, that Mr. Nichols would not submit himself to a deposition. 
(A true and correct copy of the letter is attached hereto, marked Exhibit "D," and 
incorporated herein by this reference). In addition, on the same date, counsel, Mr. 
Park, informed me by telephone that Mr. Nichols would not be a witness at trial. We 
therefore agreed that his deposition would be cancelled upon the condition that he 
would not be called by Brian High as a witness at trial. Said agreement is reflected in 
a pleading I prepared entitled "Cancellation of Amended Notice of Deposition," a true 
and correct copy of which is attached hereto, marked Exhibit "E," and incorporated 
herein by this reference. 
8. During the month of May 1989, a settlement of RD's claims against Brian 
High was attempted, but failed. Brian High then attempted to compel RD to accept 
Brian High's settlement proposal by threatening to file bankruptcy. On or about June 
8, 1989, just three weeks before trial, I received a letter dated June 7, 1989, from 
counsel (Mr. Park) informing me that unless RD would agree to release additional 
acreage from escrow to Brian High, Brian High would file bankruptcy. Attached to the 
letter was a copy of a fully completed and executed Petition for Chapter 11 
Bankruptcy. (A true and correct copy of the letter and attached bankruptcy Petition is 
attached hereto, marked Exhibit "F," and incorporated herein by this reference). 
9. RD rejected the ultimatum given in the letter from Mr. Park dated June 7, 
1989, and instructed me to proceed to trial. 
10. On June 22, 1989, only one week prior to trial, I received a telephone 
call from Mr. Park informing me that he had filed a Petition for Bankruptcy in behalf of 
Brian High and that he would be filing a Motion with the Fifth District Court to stay the 
trial proceedings. 
11. On June 23, 1989, I obtained confirmation from the Bankruptcy Court by 
telephone that the Petition had been filed the day before, to-wit: June 22, 1989. 
Then, on June 28, 1989, the day before trial, I received a copy of a Motion for 
Automatic Stay and Order filed by Brian High. The Order was signed on June 29, 
1989, the day of the scheduled trial. Enclosed herewith, marked Exhibits "G" and 
"H," are copies of the Motion and Order, aforesaid. 
12. Based on the lack of witnesses and evidence available to support Brian 
High's defense at trial, it is my opinion that the bankruptcy Petition was filed with the 
sole intent to delay the State Court proceeding. 
FURTHER AFFIANT SAITH NAUGHT. 
DATED this "2S^L day of September, 1989. 
PERRY I^WADE TE
SUBSCRIBED AND SWORN TO before me this 2 5 ^ day of September, 
1989byTERRYjL 
Address: 90 E. 200 N., St. George UT 84770 
My Commission Expires: Q—lU -9j\ 
a o a t t a n « « a a a a A a « C H a M a a 
BONNIE J JONES 
Notary PuM* 
STATE OF UTAH 
My Comm»&*> * M * M* 
IN THE FI7TH DISTRICT CC'Jr.T 
IRON CCUNTY, STATS C? UTAH 
SECURITY TITLE OF SOUTHERN UTAH, 
P l a i n t i f f , 
R. D. , a Utah Partnership, 
et a l . , 
Defendant . 
APPEARANCES: Plaintiff(s): J. Bryan Jackson, Esq., 25 W. Center St., Cedar City, I 
84770; 
Defendant(s): Terry L. Wade, Esq., Box 400, St. George, UT 84770; 
fhtmra^ .^-i+Tgbee-,-€^ .-,-P'r^ -Bo^ S^&r^ e«H^ 4^*y-f-'y:f-^  
Michael W. Park, Esq., P. 0. Box 765, Cedar City, UT 8^  
(Not Present:)Mr. Steve Sevy, 1097 Desert Pine Drive,Cedar City, UT I 
TYPE OF CASE: 
SETTLEMENT CHANCES: Excellent X ; Good ; Fair 
Poor ; Unknown: 
PLEADINGS COMPLETED BY: FEBRUARY 1, 1989 
DISCOVERY CUT-OFF DATE: APRIL 1, 1989 
MOTION CUT-OFF DATE: APRIL 15, 1989 • 
DEADLINE FOR AMENDMENTS: All parties to designate pmprt.s 
by February 15, 1989. 
OTHER DEADLINES: • 
SETTLEMENT CONFERENCE: (Counsel who will try the case are to be 
present. Clients or an individual with authority to settle the 
case are also to be present) 
DATE: TUESDAY, MAY 2nd, 1989 
Iron Co. Courthouse 
p L
^
C E :
 Parbwan, VT 
Cass No. 85-255 
SCHEDULING CRDER 
TIME: 9:00 o'clock a. m. 
A final pre-trial will be held before the Court on Tuesday 
the 2nd day of Mav , 19 89_, at 9;00 o'clock
 a. n. 
(Counsel who will try the case are to be present). 
STIPULATED PROPOSED PRE-TRIAL ORDER, FINDINGS AND CONCLUSIONS, 
REQUESTED JURY INSTRUCTIONS, AND SPECIAL VOIR DIRE QUESTIONS 
ARE DUE AT PRE-TRIAL. 
Failure to submit Findings, Conclusions, Reauest for 
Jury Instructions and Special Voir Dire Questions within the 
time prescribed will result in the Court rejecting the late 
filing or non-filing items, and the Court will deem them to 
have been waived and will accept the complying party's documents 
only, 
TRIAL DATE: WEDNESDAY, JUNE 7th, 1989 
TIME: 9 : 0 0 o'clock a- m. 
PLACE: I r o n Co» Courthouse, Parowan, UT 
TRIAL BRIEFS ARE DUE TWO WEEKS IN ADVANCE OF TRIAL DATE. 
TRIAL: Anticipated Length:1 /2 D aY s Jury ; Non-JuryJ^ . 
(Jury fee to be paid five days from date of this Order 
or jury shall be waived) . 
OTHER MATTERS: 
The foregoing dates should be considered firm settings 
and will not be modified without Court Order and then only upon 
a showing of manifest injustice. 
DATED this 7 - day of December , 19 38 . 
JUDGE 
Copies of this scheduling order were mailed to counsel 
at the addresses indicated above. 
DATED: 
Administrative Secretary 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
IN AND FOR THE COUNTY OF IRON STATE OF UTAH 
SECURITY TITLE OF SOUTHERN 
UTAH, 
Plaint i f f (s) , 
vs. 
R. D. , a Utah Partnership, 
et a l . , 
Defendant(s). 
NOTICE OF CHANGE 
IN TRIAL DATE 
Civi l No. 85-255 
YOU WILL PLEASE TAKE NOTICE t h a t the NON-JURY
 t r j a l da te 
i n the a b o v e - e n t i t l e d ma t t e r has been changed as fol lows: 
NEW TRIAL DATE: THURSDAY, JUNE 29th, 1989 
P l ace : Iron County Courthouse 
Time: 
9:00 o'clock A.M. 
Parowan, UT 
Judge: Honorable J. Philip Eves 
T r i a l Date Previously Set: WEDNESDAY, JUNE 7th, 1989 
This Change was made upon: 
Motion of P l a i n t i f f Motion of Defendant 
S t i p u l a t i o n of Counsel X Order of the Court 
Counsel fo r t h e r e s p e c t i v e p a r t i e s a re reques ted to con tac t 
the Court C l e r k ' s Off ice a t #586-9974 or the Administrative Executive's 
Office a t #673-3852 t o determine the exact p o s i t i o n of t h i s case on 
the calendar. 
Jrt- rfflV nr May , 19 89 , DATED t h i s day of 
\JmkAm< 
Adminis t ra t ive Executive 
M-L 
y A T L I V C o ^ T r T r A m ^ 
ML day of 
May 
I hereby c e r t i f y t h a t on t h i s _ 
, 19 89 , a t rue and c o r r e c t cooy of the 
ai:ove and fo rego ing was mailed, f i r s t c l a s s postage p r e p a i d , or 
hand d e l i v e r e d , t o : 
J. Bryan Jackson, Esq, 
P. 0 . Box 519 
Cedar City, UT 84720 
Terry L. Wade, Esq. 
P. 0. Box 400 
St. George, UT 84770 
Michael W. Park, Esq. 
P. 0. Box 765 
Cedar City, UT 84720 
Mr. Steve Sevy 
1097 Desert Pine Drive 
Cedar City, UT 84720 
rubdui , JniMaiiJK , 
MICHAEL W. PARK (2516) 
ATTORNEY AT LAW 
110 North Main, Suite H 
P.O. Box 765 
Cedar City, UT 84720 
Telephone: (801) 586-6532 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
IRON COUNTY, STATE OF UTAH 
SECURITY TITLE COMPANY OF ] 
SOUTHERN UTAH, a Utah 
Corporation, Trustee, 
Plaintiff, ; 
vs. ; 
R.D., a Utah Partnership; ; 
STEVE SEVY, Trustee, and ; 
BRIAN HIGH DEVELOPMENT ] 
CORPORATION, a Utah ] 
Corporation, ; 
Defendant. 
) AFFIDAVIT OF 
) BURTON K. NICHOLS 
) Civil No. 85-255 
STATE OF UTAH ) 
ss. 
COUNTY OF IRON ) 
BURTON K. NICHOLS, after being first duly sworn deposes and 
says: 
1. Affiant is President of Brian Head Enterprises, Inc., a 
Utah corporation and was such during all times material ro the 
sale of the real estate by Defendant R.D. to Steve Sevy, Trustee. 
2. Prior to said sale, Brian Head Enterprises, Inc., had 
negotiated an option with R.D., to purchase the subject property 
for the option price of $360,00.00 to be closed on March 1, 1980. 
3. Prior to March 1, 1980 an escrow was established with 
Plaintiff, Security Title, and on March 1, 1980 the czzLcn was 
exercised pursuant to its terms; to wit, $72,000.00 was paid as a 
down payment and an "Agreement" was signed by the parties, R.D., 
as Seller and Steve Sevy, Trustee as agent for Brian Head 
Enterprises, Inc., Buyer. The agreement was prepared by Security 
Title. 
4. I personally negotiated the option with Robert Brayton, 
one of the partners of R.D. Part of the sale was the water 
rights which were represented to me to be from Salt Pile Spring 
and in the amount of 136 acre feet. 
5. Brian Head Enterprises, Inc., has bought and sold water 
rights in the Brian Head area on a number of occasions. At the 
time of the option it was my opinion that, based on my knowledge 
of the value of water rights at Brian Head, that 136 acre feet 
was worth a minimum of $150,000.00 and, also, that -ownership of 
the water rights from Salt Pile Spring would put the owner in the 
position of negotiating a beneficial agreement with the Town of 
Brian Head for development of the property. It was my opinion, 
based upon my development experience at Brian Head, that 
ownership of the said water rights was essential to be able to 
reach a feasible agreement with Brian Head for annexation of the 
property and its development. 
6. While the option was in force, and before March 1, 1980, 
I sought, as agent of Brian Head Enterprises, Inc., investors to 
finance the purchase of the said real estate and water rights. 
Eventually the various investors and Brian Head Enterprises, 
Inc., formed a new corporation, Brian High Development Corp., 
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exchanging their proportionate equities in the real estate and 
water rights for stock in Brian High. 
7. After the formation of Brian High, Steve Sevy, Trustee 
and agent for Brian Head Enterprises, was instructed to deed his 
interest to Brian High. Security Title also deeded directly to 
Brian High, thirty three (33) acres, a portion of which was due 
the buyer pursuant to the purchase agreement, no water rights 
were included with the real estate conveyed. 
8. It is my opinion, based upon my knowledge of land values 
at Brian Head, which knowledge is derived from personal ownership 
and the ownership by Brian Head Enterprises, Inc., of most of the 
private land at Brian Head, that without water rights the 120 
acres purchased from R.D. was at the time of purchase and now, is 
worth no more than $1,200.00 per acre or $144,000.00. 
9. Affiant is informed by others thar there is still 
pending a suit over the said water rights claimed to be owned by 
Troniers, owners of the property where on lies Salt Pile Spring, 
and, that therefore, R.D., cannot convey water rights pursuant 
to the agreement. 
DATED this /'*/'&' day of July, 1988. 
BURTON K. NICHOLS 
SUBSCRIBED and SWORN to before me/ 'this /*S&" day of July, 
1988. 
NOTARY PUBLIC 
Residing at Cedar City, Utah 
My Commission Expires: 
MAILING CERTIFICATE 
I do hereby certify that on the /^ °)---day of July, 1988, a 
and correct copy of the foregoing was mailed, first class, 
ge prepaid to J. Bryan Jackson, Attorney at Law. P.O. Box 
Cedar City, UT 84720 and Terry Wade, SNOW & NUFFER, 90 
200 North Street, St. George, UT 8-4770. 
Secretary 
4 
M I C H A E L W. P A R K 
ATTORNEY AT LAW 
110 NORTH MAIN STREET, SUITE H 
PO. BOX 7 6 5 
CEDAR CITY UTAH 84720 
TELEPHONE (801) 586-6532 
March 22, 1989 
Mr. Terry L. Wade 
SNOW, NUFFER, ENGSTROM & DRAKE 
90 East 200 North 
P.O. Box 400 
St. George, UT 84770 
RE: Security Title Company vs. R.D., et al. 
Dear Terry: 
Burt Nichols does not have any information concerning the 
above entitled matter. All that he knows is what is set forth in 
the documents. I have tried to contact him but I am advised that 
he is presently outside of the State and will not be able to 
attend the deposition that you have set for March 31, 1989. 
MWP:dc 
TERRY L. WADE - A3882 
SNOW, NUFFER, ENGSTROM & DRAKE 
A Professional Corporation 
90 East 200 North 
P.O. Box 400 
St. George, Utah 84771-0400 
801/628-1611 
File #144101/BJ5 
IN THE FIFTH JUDICIAL DISTRICT COURT 
IN AND FOR IRON COUNTY, STATE OF UTAH 
SECURITY TITLE COMPANY OF ) 
SOUTHERN UTAH, a Utah Corporation, 
Trustee, ) 
Plaintiff, 
CANCELLATION OF 
AMENDED 
NOTICE OF DEPOSITION 
vs. 
R.D., a Utah Partnership, STEVE 
SEVY, Trustee, and BRIAN HIGH 
DEVELOPMENT CORPORATION, a 
Utah Corporation, 
Defendants. Civil No. 85-255 
TO BURT NICHOLS and his attorney MICHAEL W. PARK: 
Based upon the representations of Michael W. Park, counsel for Defendant 
Brian High Development Corporation, that Mr. Burt Nichols is unwilling to appear 
pursuant to the Amended Notice of Deposition dated March 28, 1989, and further, 
based upon Mr. Park's representation that Mr. Nichols will not be called by 
Defendant Brian High Development Corporation as a witness, either in said 
Defendant's case in chief or in rebuttal, Defendant R.D. hereby gives notice 
cancelling the deposition of Burt Nichols as previously scheduled for April 13, 
1989, at 2:00 p.m. 
DATED THIS )Z)L day of /LIA'J , 1989. 
SNOW, NUFFER, ENGSTROM & DRAKE 
A Professional Corporation 
TERRY L/WADE 
Attorney for Defendant RD 
MAILING CERTIFICATE 
I hereby certify that on the \&k day of April, 1989, I served a copy 
of the foregoing CANCELLATION OF AMENDED NOTICE OF DEPOSITION on 
each of the following by depositing a copy in the U.S. Mail, postage pre-paid, 
addressed to: 
J. Bryan Jackson, Esq. 
111 North Main 
Cedar City, Utah 84720 
Michael W. Parks, Esq. 
PARK & BRAITHWAITE 
P.O. Box 765 
Cedar City, Utah 84720 
Ms. Laurie Stucki 
Certified Shorthand Reporter 
285 West Tabernacle, Suite 208 
St. George, Utah 84770 
THE PARK FIRM 
ATTORNEYS AND COUNSELORS AT LAW 
110 N o r t h Main , S u i t e H 
P . O . Box 7 6 5 
MICHAEL W. PARK CEDAR CITY, UT 8 4 7 2 0 JAMES M. PARK 
(801) 586-6532 
June 7, 1989 
Mr. Terry Wade 
Attorney At Law 
P.O. Box 400 
St. George, UT 84770 
RE: R.D. vs. Brian High Development 
Dear Terry: 
Enclosed herewith please find a copy of a Petition for Chapter 
13 bankruptcy. 
David Smith advises me that he wants me to file this document 
unless we can make some arrangements to have your clients release 
additional acreage in accordance with amounts paid. 
Please review this matter with your clients and advise me 
concerning whether they would consider releasing additional 
acreage. 
MWP:dc 
cc. Richard Smith 
David J. Smith 
ATTORNEY"' N A ^ AMD Auuxr.aa, nrn, x.^., 
T
:ITK: I ., ">i?:c:: OF THE DOTTED LINE, INCLUDE NAME AND ADDRESS vnif.vM 
TED Li "EH CErTTEp*:T) IN THE MIDDLE OF EACH SPACE. VERIFY ALL ADDRESS. 
1 High Development 
. P.O.Box 1339 
r City, Utah 
ael W. Park 
Box 765 
r City, Utah 84720 
TRUSTEE OFFICE 
fETT FEDERAL BLDG. 
So. State #4218 
C., UTAH 84138 
l County Treasurer 
rthouse 
awan, Utah 84761 
te Bank of Southern 
h 26 N. Main St. 
ar City, Utah 8^720 
ociates Financial Ser. 
X. Main St. 
ar City, Utah 84720 
5. Ptrshp %Terry Wade 
:'y. P.O. Box 400 
. George, Utah 84770 
. Mills %Tom Higbee 
t'y. P.O. Box 726 
dar City, Utah 84720 
ne L. Meyer-B.H. Ent. 1 
0. Box F J 
dar City, Utah 84720 1 
J Security Title Co. 
1 25 W. Center St. 
Cedar City, Utah 84720 
As per local Rule, this document must be completely 
filled out, signed by the attorney, and is to be 
submitted with all cases filed with the Court. 
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CASE NUMBER: 
• 13 D 
Joint • 
Corporation 
CHAPTER: 7 • 11 
TYPE PETITION: Individual • 
Partnership • 
Assets available for distribution to creditors: Yes Q 
PETITION: Voluntary £ 3 Involuntary • 
Are any debts listed from operation of a business? 
YES K ] NO • 
No • 
If yest please check appropriate 
boxes in A & B: 
FORM OF ORGANIZATION 
1) Individual • 
Partnership [~] 
Corporation 
Publicly held • 
Corporation 
Privately held 
PLEASE LIST ANY RELATED 
BANKRUPTCY CASE: 
B. TYPE OF BUSINESS: 
2) 
3) 
4) 
Farmer 
Construction 
Manufacturing/ 
Mining 
Retail/ 
Wholesale 
• 
• 
• 
• 
Transportation 
Professional 
Real Estate 
Other 
• 
D 
SI 
D 
100-900 ° 
100-499 ° 
100-499 • 
1000+ ° 
500-900 ° 
500-99 ° 
DEBTOR'S ESTIMATES 
Estimated No. Creditors: 1-15 B 16-49° 50-99° 
Estimated Assets(in thousands): Under 50 ° 50-99° 
Estimated Debts(in thousands) Under 5 0 ° 50-99° 
CHAPTER 11 AND 12 ONLY 
Estimated No. Employees: 0 a 1 -15° 20-99° 100-999° 1000+° 
Estimated No. Equity Security Holders: 0 ° 1-15 B 20-99° 100-999° 
DEBTOR NAME: P P T I M H T P . P nvvyT.nPMPMT rrn?pnRATTO!ftKA_ 
1000+ E 
1000+ c 
1000+ ° 
n/a, 
AKA 
SS#( Ind . ) 
ADDRESS:
 P n 
SSI(Wife) 
Bnr n i g 
CITY.STATE.ZIP: rQ^ay m+Y m-ai, R/t7?n 
COUNTY 
__EMPL0YEK ID*
 t n h n fnrniThf 
j a f f l ^VISION 
Northern \_J 
— Central ]JjJ 
ATTORNEY FOR DEBTOR 
N A M E :
 V < ^ » 1 T-T P ^ r V 
ADDRESS:
 D 12 p ^ " ^ 
CITY, STATE, Z I P : p 0 ^ a r rs ^  r > a h a^7^n PHONE: (nni \ = " <-' 
In re 
Dtbtor - i 
Case No.. 
Statement of Attorney for Debtor 
Pursuant to Rule 2016(b) of the Rules of Bankruptcy Procedure the following statement i< 
submitted: 
1. Compensators paid or promised for services rendered or to be rendered to the debtor in 
connection with the bankruptcy case. 
(Note: Do not include filing (ca.) 
P d^ ii,nnn 
To Be Paid t QQ/hr * 
Total Fee i i nnn* 
(If payment was in the form of property or a property interest transferred to you by the deb-
tnr-or someone* in his behalf, give the particulars of the transaction, describe thr propertyand <tatc its 
value.) 
* After $1,000 retainer is exhausted. 
2. Source of compensation paid or promised. 
D Debtor 
gj Other (Explain):
 D e b f c o r , s s h a r e h o l d e r s 
3. Agreement to share compensation with any other person. 
(Details of any agreement for the sharing of compensation with a member or regular 
associate of your law firm i% not required.) 
Explain:
 n / a 
Dated: Mav , 1 9 8 9 
Attorney tor dento 
Chapter 11 
United States Bankruptcy Court for the District of Utah 
:ENTRAL 
£X CORPORATION 
Division 
• PARTNERSHIP 
In re 
PPT ATM WTftK DFVFT.QPMFNT COKPOKATTON 
Case No. 
DO NOT COMPLETE ABOVE 
FOR COURT USE ONLY 
Debtor [include all names used by debtor within last 6 years] 
Employer's Tax ID No. of debtor: t o b e f u r n i s h e d 
VOLUNTARY PETITION — CHAPTER 11 
1. Petitioner's mailing address, including county, is . . P . O . . .Box. .1339.,. . C e d a r . .City. , . . U t a h 
a47.20 Iron. .County 
2. Petitioner has resided (or has had its domicile or principal place of business or has had its principal 
assets) within this district for the longer portion of the preceding 180 days than in any other district. 
3. Petitioner is qualified to file this petition and is entitled to the benefits of title 1 1, United States Code as 
a \olumary debtor. 
4. Petitioner intends to file a plan under Chapter 1 1, Bankruptcy Code. 
5. Elxhibt *\V is attached to and made part o\ this petition. 
C
 - ^ , O v 
/ 
Signed^ 
|AlVorne\ tor Petitioner! 
Address: . . . P . . Q .... B.OX. .7.6.5 
Cedar City./..Utah 84720 
I ns*orn Declaration under Penalty of Perjun on Behalf of a Corporation or Partnership 
{, DaV. id .. J . . . . S m i t h , J ^ X ^ ^ W ^ o l n c r 0 , , i c t : r o r a n authorized 
agent oi the corporation) (qK^ffCTJSKy2flX3E&9gSB^3TOX5fetiKJ^LHi^ A'it) narnfd as petitioner in the foregoing petition, declare under penalty 
of pcnurv that the foregoing is true and correct, and that the filing of this petition on behalf o\ the (corporation} (or partnership) has been authorized. 
Executed on .. Mav...,v-s-.., .1.9.89. Signature 
~s. 
Statement of Affairs for Debtor 
Engaged in Business 
United States Bankruptcy Court for the District of Uta 
CENTBAT, D iv i s i on 
In re 
KPTAN HTftPT nFVFT.OPMTTMT m P P O P f t T T H M 
Debtor 
[include here all names used by debtor within last 6 years] 
[Each question should be answered or the failure to answer explained. If the answer is "none/ ' this 
should be stated. If additional space is needed for the answer to any question, a separate sheet properly 
identified and made a part hereof, should be used and attached. 
If the debtor is a partnership or a corporation, the questions shall be deemed to be addressed to. and 
shall be answered on behalf of, the partnership or corporation; and the statement shall be verified by a 
member of the partnership or by a duly authorized officer of the corporation. 
The term "original petition," as used in the following questions, shall mean [he petition filed 
under Bankruptcy Rule 1002, 1003 or 1004.] 
[If a joint petition is filed, a seperate statement of affairs must be filled out and filed for each 
debtor.) 
1. Nature, location, and name of business. 
A. lTnder what narr.e and where do vou carry on vour IHIMIK'^'' 
in wn.it :>UMIK'^ .;:e v» ••,: eru;:ii:ei: • i il busmen •»peian« >n^  r.a\e ;-een t e:::::::.»i «•.•:. j u 1 me tiaic o! 
• ui h termination.) 
ZazJL—-^n^n^Q '',iilr:—Z-G-z—^GVP. lopmsr.:—^ir.d/c:—5:;-^? . 
L. When aid you commence such business' 
April 1?,—LOS3 — 
d. Where else, and under what other names, have you carried on business within the 6 years im-
mediately preceding the filing of the original petition herein? (Give street addresses, the names of any 
partners, joint adventurers, or other associates, the nature of the business, and the periods for which it 
was carried on.) 
none , 
e. What is your employer identification number? Your social security number? 
employer I.D. will be furnished-requested former acc't. to provide 
2. Book and records. 
a. By whom, or under whose supervision, have your books of account and records been kept during 
the 2 years immediately preceding the filing of the original petition herein? (Give names, addresses. 
and periods of time.) 
David J. Smith P.O. Box 1339, Cedar City, Utah 84720 
b. By whom have your books of accounts and records been audited during the 2 years immediately 
preceding the filing of the original petition herein? (Give names, addresses, and dates of audits.) 
—P,,Q one _ _ 
c. In whose possession are vour books of account and records? (Give names and addresses.) 
same as "a" above 
Bankruptcy No. 
irs 1HE UNITED STATES BANKRUPTCY 
COURT FOR THE DISTRICT OF UTAH 
In re 
BRIAN HIGH DEVELOPMENT CORPORATION 
EXHIBIT "A" 
[To be attached to voluntary petition 
for bankruptcy in Chapter 7 or 11 
cases where petitioner is a 
corporation.] 
Debtor [Include all names used by the debtor within past 
6 years] 
Case No. 
1. Petitioner's employer identification number is t o b e f u r n i s h e d 
2. 
is 
If any of petitioner's securities are registered under §12 of the Securities and Exchange Act of 1934. SEC file numbei 
n/a . 
The following financial data is the latest available information and refers to petitioner's condition on 5 /1 /flQ 
a. Total assets: 
B. Total liabilities 
Secured debt, excluding 
that listed below 
Debt securities held by 
more than 100 holders 
So-cured 
( >thcr liabilities, excluding 
contingent or unliquidated 
claims 
Number of shares of 
common stock 
S 9 1 2 , 5 ^ 7 . 
S—318, 905 
Approx. number of holders 
2 3 1 , 3 9 8 
• J l = ^ - 0 -
- Q ru 
37,SQ-
l l , 0 0 0 JLQ-
Comments, if any: assets are valued at 50% of MAI appraisal; appurtenant 
water rights are given no value because of pending claims of others; 
secured debt includes contested claim of R.D. Partnership of approx. 
amount of $134,000; employer I.D. # requested from former accountant 
4. Brief description of petitioner's business: 
Corporation owns real estate for development and/or sale 
5. (Supply following information, if presently available] The name of any person who directly or indirectly owns, con-
trols, or holds, with power to vote, 20^ *0 or more of the voting securities of petitioners is n o n e 
6. [Supply following information, if presently available] The names oi all corporations 20ro or more of the outstanding 
voting securities of which are directly or indirectly owned, controlled, or held, with power to vote, by petitioner are: 
— S r < m e — 
d. If any of these books or records are not avawauK:, um*.... 
fr/e—— — 
c. Have any books of account or records relating to your affairs been destroyed, lost, or otherwise 
disposed of within the 2 years immediately preceding the filing of the original petition herein? (If so, 
give particulars, including date of destruction, loss, or disposition, and reason therefor.) 
no 
3. Financial statements. 
Have you issued any written financial statements within the 2 years immediately preceding the filing 
of the original petition herein? (Give dates, and the names and addresses of the persons to whom 
issued, including mercantile and trade agencies.) 
no 
4. Inventories. 
a. When was the last inventory of your property taken? 
n/a 
b. By whom, or under whose supervision, was ths inventor}* taken? 
Ayia 
c. What was the amount, in dollars, of the inventory? (State whether the inventory was taken at 
cost, market, or otherwise.) 
a/a 
d. When was the the next prior inventory of your property taken? 
n / a 
c. By whom, or under whose supervision, was this inventory taken? 
n/a 
f. What was the amount, in dollars, of the inventory? (State whether the inventor\* was taken at 
cost, market, or otherwise.) 
n/a 
q. In whose possession are the records of the 2 inventories above referred to? (Give names and ad-
* Irenes.) 
:;:com:. 
What amount of income have you received during each of the 2 calendar years preceding the fil-
:;:•.; of the original petition herein? (Give particulars, including each source and the amount re-
ceived therefrom.) 
a. from operation of business: none 
b. from other source(s): 
none 
6. Tax returns and refunds. 
a. In whose possession are copies of your federal and state income tax returns for the 3 years im-
mediately preceding the filing of the original petition herein? 
Wi11iam Coleman 
b. What tax refunds (income or other) have you received during the 2 years immediately preceding 
the filing of the original petition herein? 
none 
c. To what tax refunds (income or other), if anv, are you. or may you be, entitled? (Give particulars, 
including intormanon as to anv refund payable jointly to you and your spouse or any other person.) 
none 
Bank accounts and safe deposit boxes. 
a What bank accounts have you maintained, alone or together with anv other person, and in your 
own or any other name, within the 2 years immediately preceding the filing ot the original petition 
herein? (Give the name and address of each bank, the name m which the deposit was maintained, and 
">,. r-imr -irui address ot every person authorized to make withdrawal trom such account.) 
; . -* j iMiiiic'muciy preceding the filing of the orij 
ucuuun ncrem.' (Give the name and address of the bank or other depository, the name in which \ 
box or other depository was kept, the name and address of every person who had the right of ac 
thereto, a description of the contents thereof, and, if the box has been surrendered, state when 
rendered, or, if transferred, when transferred and the name and address of the transferee.) 
none 
8. Property held for another person. 
What property do you hold for any other person? (Give name and address of each person, 
describe the property, the amount or value thereof and all writings relating thereto.) 
none 
9. Prior bankruptcy proceedings. 
What proceedings under the Bankruptcy Act or Code have previously been brought by 
against you? (State the location of the bankruptcy court, the nature and number of each pr 
ceeding, the date when it was filed, and whether a discharge was granted or refused, the pr 
ceeding was dismissed, or a composition, arrangement, or plan was confirmed.) 
none 
10. Receiverships, general assignments, and other modes of liquidation. 
a. Was any of your property, at the time of the filing of the original petition herein, in the hands ( 
a receiver, trustee, or other liquidating agent? (If so, give a brief description of the property and th 
name and address of the receiver, trustee, or other agent, and, if the agent was apponted in a court pre 
ceeding, the name and location of the court and the nature of the proceeding.) 
see ansver to no. 16 in attached addendum 
b. Have you made any assignment of your propertv for the benefit of your creditors, or any genera 
settlement with your creditors, within the 2 years immediately preceding the fllingof the original peti-
tion herein? ('If so. give dates, the name and addess of the assignee. and a brief statement of the terms 
ot alignment or settlement.) 
.i.'sv otner pc:^ ^ noui:::g anwnini: <>' vau:c \:\ wnii;; . • .; ::.ive .in inrereM.' (Cnve name anc: 
. i'Hti;n>n and ,:e^Tiption ->; rhe property, and U M ; : : > ; .I:\ ;- .•: :ne holding.1 
' .o ^ _ -^  -_i
 ko q o c c? n c \: m 
12. Suits, executions, and attachments. 
a. Were you a party to any suit pending at the time of the filing of the original petition herein? (If 
so, give the name and location of the court and the title and nature of the proceeding.) 
yes-see attached addendum 
b. Were you a party to any suit terminated within the year immediately preceding the filing of the 
original petition herein? (If so, give the name and location of the court, the title and nature of the pro-
ceeding, and the result.) 
yes-see attached addendum \ _ 
c. Has any of your property been attached, garnished, or seized under any legal or equitable process 
within the year immediately preceding the filing of the original pennon herein? (If so, describe the 
property seized or person garnished, and at whose suit.) 
yes-see attached addendum 
13. Payments on loans and installment purchases. 
a. \Vhat repayments on loans in whole or in part, and what payments on installment purchases of 
goods and services, have you made during the year immediaticy preceding the filing ot the original 
pennon herein? (Give the names and address of the persons receiving payment, the amounts ot the 
loans anu ui uiz puiniaov. p u u VL ».*^  ^w^j -.m^ ^^*T.^W^,
 k*-v w-„*.w ~. fc 
amounts and dates of payments, and, if any of the payees are your relatives, the relationship; if the 
debtor is a partnership and any ot the payees is or was a partner or a relative of a partner, state the rela-
tionship; if the debtor is a corporation and any of the payees is or was an officer, director, or 
stockholder, or a relative of an officer, director, or stockholder, state the relationship.) 
none 
L4. Transfers of property. 
a. Have you made any gifts, other than ordinary and usual presents to family members and 
charitable donations, during the year immediately preceding the filing of the original petition herein? 
(If so, give names and addresses of donees and dates, description, and value of gifts.) 
no _ 
b. Have you made any other transfer, absolute or for the purpose of security, or any other disposi-
tion which was not in the ordinary course of business during the year immediately preceding the filing 
of the original petition herein? (Give a description of the property, the date of the transfer or disposi-
tion, to whom transferred or how disposed of, and state whether the transferee is a relative, partner, 
shareholder, officer, or director, the consideration, if any, received for the property, and the disposi-
tion of such consideration.) 
no 
15. Accounts and other receivables. 
Have you assigned, either absolutely or as security, any of your accounts or other receivables during 
the year immediately preceding the filing of the original petition herein? (If so, give names and ad-
dresses of assignees.) 
no 
16. Repossessions and returns. 
Has any property been returned to. or repossessed by. the seller or a secured party during the year 
immediately preceding the filing of the original petition herein> (If so, give particulars, including the 
name and address of :he party eetnn<j trie property and it^  description and value.)-
•• \o j are a tenant o; busme^ property, what > trie name and address ot your landlord, the amount 
•:.ir rer-tai. the date to wnu h ;-'IM has been tvhi at the time o; the tiime •': the original petition 
herein, anu the amount o! security held by the landlord? 
n /a 
18. Losses. 
a. Have you suffered any losses from fire, theft, or gambling during the year immediately preceding 
the filing of the original petition herein? (If so, give particulars, including dates, names, and places, 
and the amounts of money or value and general description of property lost.) 
no 
b. Was the loss covered in whole or pan by insurance? (If so, give particulars.) 
n / a .
 u 
10. Withdrawals. 
a. If you are an individual proprietor of your business, what personahvithcrawalsof any kind have 
you made from the business during the year immediately preceding the filing of the original petition 
herein? 
n / a 
b. If the debtor is a partnership or corporation, what withdrawals, in any form (including compen-
sion or loans), have been made bv any member of the partnership, or bv anv officer, director, manag-
none 
20. Payments or transfers to attorneys. 
a. Have you consulted an attorney during the year immediately preceding or since the filing of the 
original petition herein? (Give date, name, and address.) 
yes Michael w. Park P.O. Box 765,Cedar City, Utah 84720-various tin 
b. Have you during the year immediately preceding or since the filing of the original p^unonherein 
paid any money or transferred any propeny to the attorney, or to any person on his behalf? (If so, give 
paniculars, including amount paid or value of propeny transferred and date of payment or transfer.) 
yes-see attached addendum 
c. Have you, either during the year immediately preceding or since the filing of the original petition 
herein, agreed to pay any money or transfer any property to an attorney at law, or to any other person 
on his behalf? (If so, give particulars, including amount and terms of obligation.) 
yes-see attached addendum 
(If the Debtor is a partnership or corporation, the following additional questions should be 
answered.) 
21. Members of partnership; officers, directors, managers, and principal stockholders of corporation. 
a. What is the name and address of each member of the partnership, or the name, title, and address 
of each officer, director, and managing executive and of each stockholder holding 20 per cent or more 
of the issued and outstanding stock, of the corporation? 
s e e a t tached addendum 
b. During the year immediately preceding the filing of the original petition herein, has any 
:r.:*TU)cr withdrawn trom the partnership, or anv officer, director, or managing exevtrttre-ef-the cor-
'• ' .;;:P:I :.?r::::n.i:eo. h:> reiut:^nvP.:p. «»r :\:v: su\ divider h< I ::r.c !• ^ rv: cenr r^ more ^: ::ie :>suct! t^ock 
•v::hurawl. termination, or disposition, it known.) 
c. Has any person acquired or disposed of 20 per cent or more of the stock of the corporation during 
the year immediately preceding the filing of the petition? (If so, give name and address and par-
ticulars.) 
no 
I% David J. Smith certify under penalty of perjury that I have read the answers contained in 
the foregoing statement of affairs and that they arc true and correct to the best of my knowledge, infor-
mation and belief. 
Executed on May — — topo 
s e c r e t a r y , Debtor 
[Person verifying for partnership or corporation should indicate position or relationship to Debtor.] 
STATEMENT OF AFFAIRS FOR DEBTOR 
ENGAGED IN BUSINESS 
(addendum) 
7. Bank accounts and safe deposit boxes, checking 
account-State Bank of Southern Utah-26 N. Main Street, Cedar 
City, Utah 84720 
11.Property in hands of third person. Some of debtor's real 
estate and appurtenant water rights are held by Security 
Title Company of Southern Utah as trustee under an agreement 
between R.D. Partnership and Steve Sevy, Trustee. 
12 . Suits,executions, and attachments. 
(a)Fifth Judicial District Court, Iron County, Utah 
Security Title Company of Southern Utah v. R.D.,a Utah 
Partnership,Steve Sevy,trustee and Brian High Development 
Corporation, civil no. 85-255; action for Declaratory 
Judgment with respect to the agreement between R.D. and 
Sevy. 
United States Bankruptcy Court for the Central District 
of Utah-Rene L.Meyer,Trustee for Brian Head Enterprises,Inc. 
v. Brian High Development Corporation,case no. 86-04880; 
adversary Proceeding no. 89 PA-0188; suit to avoid and 
recover transfer of property. 
Fifth Judicial District Court, Iron County, Utah; 
William Mills v. Brian Hich Development Corporation, civil 
no. 87-203; suit on promissory note. 
- •- \i y: - ;: e e o ,* "• u c G m o n t of foreclosure entered from v.r h i c; 
-•< f -. p - ^  "- '•- -j ^  ~j »~ •> r\ ji *- H *- ^ o rj ^•" p f ^  Q ^  ' in* "^  " 1 ^ •'•' ^  ^  ' ~ • i ci ' ' m e n t 
deficiency in the amount of $37,05^.21. 
c. see answer to number 16. 
16. Repossessions and returns. Title to debtor's real estate 
is in State Bank of Southern Utah by virtue of a sheriff's 
deed as a result of foreclosure action(see answer to number 
12 b.) 
20. Payments or transfers to attorneys, b.Michael W. 
Park-April, 1989-$5,300 for services relative to pending 
litigation; May 8, 1989-$500. filing fee and $1,000 attorney 
fees with regards to this proceeding, c.Michael W. Park-$90. 
per hour after retainer is exhausted. 
21.Members of partnership;officers,directors,managers, and 
principal stockholders of corporation. 
a.Richard L. Smith President & Director 
2841 Glendevon Cir. 
Henderson, NV 89014 
Earl Gilmore Vice-Pres. & Director 
188 Michelle La. 
Sante Fe, NM 87501 
David J. Smith Secretary & Director 
P.O. Box 1339 
Cedar City, Utah 84720 
Schedule A c 
Schedules A - l , A - 2 . an.l \ . .ii 
as of the tl.i.i i>i il 
Schedule A - / 
Nature o f claim 
cs, salary, and commissions, including vaca-
, severance, and MI k leave pay owing to work-
, servants, clerks, or (raveling or city salesmen 
alary or commission basis, whole or part time, 
iher or not selling exclusively for the debtor, 
exceeding $2,000 10 each, earned within 90 
before filing of petition or cessation of 
ness, if earlier (specify date). 
uributions to employee benefit plans for scr-
s rendered within 180 days before filing of 
lion or cessation of business, if earlier 
c ify dare). 
>osits by individuals, not exceeding $900 for 
\ for purchase, lease or rental of property or 
ices lor personal, family or household use 
[ were not delivered or provided. 
es owing (itemize by type of tax and taxing 
nority). 
To the United States 
To any stale 
To any other taxing authority 
N a m e ,,1 , 
oi pi.c c »»l 
so M . i i c ) i 
I run C( 
nt of Ail Debts of Debtor 
le all the claims against the debtor or his property 
i.nug of the petit ion by or against h i m . 
Creditors having priority 
and residence 
ess (il unknown, 
zip code. 
Treasurer 
Specify when claim was incurred and the con-
sideration therefor; when claim is contingent, un-
liquidated, disputed, or subject to setoff, evidenc-
ed by a judgment, negotiable instrument, or 
other writing, or incurred as partner or joint con-
tractor, so indicate; specify name of any partner or 
joint contractor on any debt. 
n / a 
n / a 
n / a 
n / a 
real e s ta te taxes Total 
1 A- -i A r ~» 
Amount 
of claim 
none 
none 
none 
none 
1 - 7 / i n 
Schedule A 
c of creditor and residence or place 
isiness (if unknown so state); in-
clude zip code. 
a t e Bank o f S o u t h e r n U t a h 
N. Main S t . 
d a r C i t y , U t a h 8 4 7 2 0 
s o c i a t e s F i n a n c i a l S e r v i d 
0 N. Main S t . j 
J a r C i t y , U t a h 8 4 7 2 0 
D . , a U t a h P a r t n e r s h i p 
iknown) %Al L o r n e y 
r r y Wade 
1. Hox 4 00 
G e o r g e , U t a h 8 4 7 7 0 
Description <>l 
ohiain 
T r u s t Pi--
NW/SW,SI, 
s e c . 1 T 
e s T r u s t 
W 51 1 
or m-/ 
36 S 1' 
C o n t r a c t 
NW/SW(( ;:••:<• 
SE/SW ..in«i 
1 T 36 S 
a p p u r t(-n. 
*marl • 
1 s e e m 
b u t j 
Weditors holding security 
l.ue when 
ir 
Specify when claim was incurred and 
the consideration therefor; when 
claim is contingent, unliquidated, 
disputed, subject to setoff, evidenced 
by a judgment, negotiable instru-
ment, or other writing, or incurred as 
partner or joint contractor, so in-
dicate; specify name of any partner or 
joint contractor on any debt 
Market value 
Amount of clair 
without deduc-
tion of value 
of security 
sod) 
i: of 
'0 ac. ) 
•'ill f t . 
. 1 T 
) 
f R . E . 
ic.land 
sec . 
• .*. land 
r i cjh ts 
4/1/83-loan on real estatj 
$105 ,000-foreclosure judcj 
with right of redemption 
until 9/89 
June 21,1985 
real estate loan-$29/145 
March 1, 1980-sale price 
of $360,000.-down payment 
of $72,000-land and waterl 
rights DISPUTED 
e $900,0(0 
$45,000 
$77,972.92 
$19,425 
$667,500 $134,000 
s 900,0 
ite Ban 
others 
10(1/2 of MAI appraisal) 
* is on all real estate 
3n portions of the parcels 
Total $900,000* $ 231,398. 
Schedule A-3 — Credit 
Name of creditor (including last known holdci ol 
any negotiable instrument) and residence or pl.i<< 
of business (if unknown, so state); include zip code 
filliam Mills (address unknown) 
1 Attorney Tom Higbee 
.0. Box 726 
edar City, Utah 84720 
one' I,. Mcyor/Trustee for Brian II* .«l 
nterprises, Inc. 
.0. Box F 
edar City, Utah 84720 
tate Bank of Southern Utah 
6 N. Main Street 
edar City, Utah 84720 
ag unsecured claims without prh 
specify when claim was incurred and the consideration 
therefor; when claim is contingent, unliquidated, dis-
puted, subject to setoff, evidenced by a judgment, 
negotiable instrument, or other writing, or incurred as 
partner or joint contractor, so indicate; specify name of 
-• iIy partner or joint contractor on any debt 
Amount of 
claim 
;82 purchase of interest in real estate 
I'BJECT TO SETOFF-DISPUTED 
pril. 1989-payment for shares of stock 
;sued to Brian Head Enterprises 
DISPUTED 
pril 3, 1989-deficiency judgment 
rom foreclosure judgment(see secured 
laim listed on Schedule A-2) 
$ 3 3 , 0 0 0 
p l u s i n t 
$ 1 0 , 0 0 0 
$ 3 7 , 0 5 4 
Total 
Schedule B — 
Schedules H-l, b-2, B-3, and B-4 must ituludc
 ri-.j 
Schedule 
iption and location of all real property in which il( I I»I 
\ interest (including equitable and future inteic i 
:sts in estates by the entirety, community propcm hit-
's, leaseholds, and rights and powers exercisable f.»i Ins 
benefit) 
N 3 1 acres of NE/SW sec 1 l •;«.: 
ROW together with appurtcn.-H.I 
water rights 
S <) acres of NE/SW, SE/SW .... s 
SW/.SE sec 1 T36S R9W toqoi In , 
with appurtenant water rinhi . 
iit of all Property of Debtor 
; i he dcbtoi as of the date of the filing of the petition by or against him 
/ — Real Property 
Nature of interest 
reify all deeds and written instruments 
ating thereto) 
(.} s i m p l e p e r S p e c i a l W a r r a n t y 
t ed A p r i l 1 3 , 1983 from S e c u r i 
t i e Company of S o u t h e r n Utah 
n t r a c t of S a l e d a t e d March 1, 
M O ( e n t i t l e d " A g r e e m e n t " ) from 
I). P a r t n e r s h i p t o S t e v e Sevy , 
u s t e e 
Market value of debtor's interest 
without deduction for seemed 
claims listed in Schedule A-2 or ex-
emptions claimed in Schedule D-4 
$ 4 6 5 , 0 0 0 . 
t y 
$ 4 3 5 , 0 0 0 . 
Total $ 9 0 0 , 0 0 0 . 
ovrjvu;:. 
Type of Property I I » 
Cash on hand 
Deposits of money wi th banking 
inst i tut ions, savings and loan associations, 
credit unions, public ut i l i ty companies, 
landlords, and others. 
Household goods, supplies, and furnishings 
[looks, pictures, and other art objects; 
stamp, coin and other collections 
Wearing appat t l , jewelry, firearms, sports 
equipment , and other personal possessions 
Automobi les, trucks, trailers, and other 
vehicles 
Boats, motors, and their accessories 
Livestock, pou l t ry , and other animals 
Farming equipment , supplies and 
implements 
Of f ice equipment , furnishing and supplies 
rersunut rrupeny 
scription and location 
n o n e 
n o n e j 
i i o n e 
n o n e 
• o n e 
Market value of debtor 's interests withot 
deduction for secured claims listed on 
Schedule A-2or exemptions claimed on 
Schedule B-4 
n / a 
n / a 
n / a 
n / a 
n / a 
none n/a 
none 
'tone 
ifone 
n/a 
n/a 
n/a 
none n/a 
Schedule B-2 
Type of Property 
; Machinery, fixtures, equ ipment , and supplies 
(other than those listed in Items j and I) 
used in business 
. Inventory 
11 Tangible personal property o f ^ny other 
description 
1. Patents, copyr ights, franchises, and other 
general intangibles (specify al l documents 
and wri t ings relat ing thereto) 
> Government and corporate bonds and other 
negotiable and nonnegotiable instruments 
>. Other l iquidated debts owing debtor 
I Contingent and unl iquidated claims of every 
nature, including counterclaims o f the debtor 
(give estimated value o f eacM 
. Interests in insurance policies (itemize 
surrender or refund values of each) 
>. Annui t ies (itemize and name each issuer) 
i Stocks and interests in incorporated and 
unincorporated companies (itemize separately) 
u. Interests in partnerships 
v Equitable and future interests, l i fe estates, 
and rights or powers exercisable for the 
benefit o f the debtor (specify all wri t ten 
onal Property — Continued 
K r ipt ion and location 
n o n e 
n o n e 
n o n e 
n o n e 
n o n e 
n o n e 
i i m v s . W i l l i a m 
2 - S t a t e m e n t o f 
n o n e 
n o n e 
n o n e 
n o n e 
n o n e 
M i l l s 
A f f a i r s ) 
Market value of debtor's interests wi t ! 
deduction for secured claims listed on 
Schedule A-2 or exemptions claimed ( 
Schedule B-4 
n / a 
n / a 
n / a 
n / a 
n / a 
n / a 
$ 1 2 , 5 4 7 
n / a 
n / a 
n / a 
n / a 
n / a 
1 Torn! 1 $ 1 ? . c > 4 7 . 
Schedule D 
Debtor selcUs the following property a> i i » i 
Type o f 
Piopcrty 
I < M . , 1 I » l l , . | 
( I K I I., i i i) < I 
none 
)perty claimed as exempt 
w\ to Utah Code Ann. §78-23-1 et seq., or other applicable statute(s). 
ii«»n, and, so far as relevant to 
iption, present use of property 
. / / c J 
Reference to statute 
creating the exemption 
n / a 
Value 
claimed 
exempt 
n / a 
Total . . 
none 
Schedule B-3 
Type of Property 
a. Property transferred under assignment for 
benefit o f creditors, within 120 days prior 
to filing o f pet i t ion (specify date of 
assignment, name and address of assignee, 
amount realized therefrom by the assignee, 
and disposition o f proceeds so/ar as known 
to debtor 
b. Property o f any kind not otherwise 
scheduled 
erty not otherwise scheduled 
ipt ion and location 
none 
l o n e 
Market value o f debtor's interest w i thou 
deduction for secured claims listed in 
Schedule A-2 or exemptions claimed in 
Schedule B-4 
n/a 
n / a 
Total 
Unsworn ueciararton unast reriany oj rerjury oj 
Individual to Schedules A and B 
I/We, , 
, certify under penalty of perjury that I have 
read the foregoing schedule, consisting of sheets, and that they are 
true and correct to the best of my knowledge, information, and belief. 
Executed on 
Signed: 
Unsworn Declaration under Penalty of Perjury on 
Behalf of Corporation to Schedules A and B 
I, P^ ric* J . Smith the president [or other officer or an authorized agent] of the cor-
poration named as debtor in this proceeding, certify under penalty of perjury that I have read the 
foregoing schedules, consisting of ni n^ sheers, and that they are true and correct to the best 
•••! :nv knowledge, information, and belief. 
Unsworn Declaration under Penalty of Perjury on 
Behalf of Partnership to Schedules A and B 
I a member [or an authorized agent] of the partnership named as 
debtor in this proceeding, certify under perjury that I have read the foregoing schedules, consisting of 
sheets, and that they are true and correct to the best of my knowledge, information, 
.ind bciicf. 
Executed on 
Signed: 
(From the statements of the debtor in Scheduies A and B) 
Schedule 
A-l /a 
A-l /b 
A-l /c 
A-l /d( l ) 
A-l/d(2) | 
A-l/d(3) 
A-2 
A-3 
J 
DEBTS 
Wages having priority 
Contributions 
Deposits of money 
Taxes owing United States 
Taxes owing states 
Taxes owing other taxing authorities 
Secured claims 
Unsecured claims without priority 
Schedule A total 
Total 
0 
0 
0 
0 
0 
7452 97 
231397 .92 
80054 .31 
£1890.5. ..20 
B-1 
B-2/a 
B-2/b 
B-2/c 
B-2/d 
B-2/e 
B-2/t" 
PROPERTY 
Real property (total value) 
Cash on hand 
Deposits 
Household goods 
Books, pictures, and collections 
Wearing apparel and personal possessions 
Automobiles and other vehicles 
Boats, motors :uid accessories 
9 0 0 , 0 0 0 . 
0 
0 
0 
0 
0 
n 
r 
like e-Ji;:in:'i(."i; aiM S:P:N:U--
B-2/n 
B-2/o 
B-2/p 
B-2/q 
B-2/r 
B-2/s 
B-2/t 
B-2'u 
B-5/a 
B-.vb 
B-4 
inventor.' 
Other tangible personal property 
Patents and other general intangibles 
Bonds and other instruments 
Other liquidated debts 
Contingent and unliquidated claims 
Interests in insurance policies 
Annuities 
Interests in corporations and unincorporated companies 
Interests in partnerships 
Equitable and future interests, rights, and powers in 
personalty 
Property assigned for benefit of creditors 
Property not otherwise scheduled 
Propertv claimed as exempt S P. • • • • • _ • • _ _ _ _ 
0 
0 
0 
0 
0 
12547. 
0 
0 
0 
0 
0 
0 
0 
Schedule B total $,912.,.547. 
United States Bankruptcy Court for the District of Utah 
PFWTRAL Division 
In re 
BRIAN HIGH DEVELOPMENT CORPORATION 
Debtor 
[include here all names used by debtor within last 6 years] 
Tax Identification No. (f.n hp f n m i s h p d ) 
Case No. 
I, David J. Smith , t-he-presuicm [or other officer or an authorized agent] of the corporation 
named as petitioner in the foregoing petition, certify under penalty of perjury that the foregoing is true 
and correct, and that the filing of this petition on behalf of the corporation has been authorized. 
Executed on May^^71989 
^e.// ^ / / / y > ^ ^ . 
/ 
Verification on Behalf of a Partnership 
Debtor 
[include here all names used by debtor within last 6 years] 
Bankruptcy No. 
Tax Identification No. 
I, , a member [or an authorized agent] of the partnership named as peti-
tioner in the foregoing petition, certify under penalty of perjury that the foregoing is true and correct, 
and that the filing of this petition on behalf of the partnership has been authorized. 
Executed on 
THH PARK FIRM 
ATTORNEYS AND COUNSELORS AT LAW 
1 1 0 N o r t h M a i n , S u i r e H 
P . O . Eox 7 6 5 
MICHAEL W. PARK CEDAR CITY, UT 8 4 7 2 0 JAMES M. PARK 
(801) 586-6532 
June 27, 1989 
Hon. J. Philip Eves 
District Court Judge 
P.O. Box 608 
Parowan, UT 84761 
RE: Security Title v. R.D., a Utah Partnership et al. 
Dear Judge Eves: 
Enclosed herewith please find a Motion for Automatic Stay 
together with an Order. 
If these documents meet with your approval, please sign the 
'V'IOT ."-p.d rot"!*rn *^hc* '"v-m^  J— ".v~ *" **"f -' ~^ •» *i ~u-\ •^ic" ^ "^'\ St"?lf -
Si n c e r e l v v o u r c , 
MWP:dc 
Enclosure 
cc. J. Bryan Jackson 
Terry Wade 
Thomas M. Higbee 
MICHAEL W. PARK — 
MICHAEL W. PARK (2516) 
Attorney At Law 
110 North Main, Suite H 
P.O. Box 765 
Cedar City, UT 84720 
Telephone: (801) 586-6532 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
IRON COUNTY, STATE OF UTAH 
SECURITY TITLE COMPANY OF ] 
SOUTHERN UTAH, a Utah ] 
Corporation, Trustee, ] 
Plaintiff, j 
vs. ; 
R.D., a Utah Partnership, ; 
STEVE SEVY, Trustee, and ] 
BRIAN HIGH DEVELOPMENT ] 
CORPORATION, a Utah ] 
Corporation, ] 
Defendants. ; 
) ORDER 
i Civil No. 85-255 
The Defendant, Brian High Development Corporation, a Utah 
.;rpcra:ion having filed a Chapter 11 Bankruptcy Proceeding in the 
United States Bankruptcy Court, Central Division, Bankruptcy Case 
\'c. 89A-03796, wherein R.D., a Utah Partnership is listed as a 
creditor, 
IT IS HEREBY ORDERED that all further proceedings in this case 
by stayed pending further Order of the Court. 
DATED this day of June, 1989. 
J. PHILIP EVES 
DISTRICT COURT JUDGE 
MAILING CERTTPTr^pp 
true and°correct 7£y% ^he ?n *** ~ ~ - d a ^ o f A ^ 1989 a 
Postage prepaid to Terry\ uJ 2°±ag W a S m a i 1 ^ , ^irst class 
HUT* *°0 N ° r t h ' P 0 Box ! o O S ' s f ° c : W F F E R ' E N G S ^ 0 M S t S DCHlaKi; 
S d j e ' R C H A M B E R L A I N & HIGBEE; P!O BOX ? f f e V U 2 8 4 7 7 0 ' ' T h ° m a S M 
r B^isf"1 j a c k s ° - A t t ° - e y A°t LBa°wx %. cBe0r5r9ity6eduaTr ? ^ 0 
secretary —'-'J^K-J, 
MICHAEL W. PARK (2516) 
Attorney At Law 
110 North Main, Suite H 
P.O. Box 765 
Cedar City, UT 84720 
Telephone: (801) 586-6532 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
IRON COUNTY, STATE OF UTAH 
SECURITY TITLE COMPANY OF 
SOUTHERN UTAH, a Utah 
Corporation, Trustee, 
Plaintiff, 
vs. 
R.D., a Utah Partnership, 
STEVE SEVY, Trustee, and 
BRIAN HIGH DEVELOPMENT 
CORPORATION, a Utah 
Corporation, 
Defendants. 
MOTION FOR AUTOMATIC STAY 
Civil No. 85-255 
Michael VI. Park, attornev for Brian Hiah Development 
;rder staying all further proceedings in this case. This Motion 
.3 c^ -sed on rhe £ac~ that the Do lindane, Brian High Development 
Corporation, a Utah Corporation has filed a Chapter 11 Bankruptcy 
proceeding, Case No. 89A-03796 wherein R.D., a Utah Partnership is 
listed as a creditor. 
DATED this c?\ ' " day of June, 1989 
MICHAEL W. PARK 
MAILING CERTIFICATE 
I do hereby certify that on the day of Aprii, 1989, a 
true and correct copy of the foregoing was mailed, first class, 
postage prepaid to Terry L. Wade, SNOW, NUFFER, ENGSTROM & DRAKE, 
90 East 200 North, P.O. Box 400, St. George, UT 84770; Thomas M. 
Higbee, CHAMBERLAIN & HIGBEE, P.O. Box 726, Cedar City, UT 84720 
and J. Bryan Jackson, Attorney At Law, P.O. Box 519, Cedar City, 
UT 84720. ^ 
Secretary 
MICHAEL W. PARK (2516) 
Attorney At Law 
110 North Main, Suite K 
P.O. Box 765 
Cedar City, UT 84720 
Telephone: (801) 586-6532 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
IRON COUNTY, STATE OF UTAH 
SECURITY TITLE COMPANY OF 
SOUTHERN UTAH, a Utah 
Corporation, Trustee, 
Plaintiff, 
vs. 
R.D., a Utah Partnership, 
STEVE SEVY, Trustee, and 
BRIAN HIGH DEVELOPMENT 
CORPORATION, a Utah 
Corporation, 
Defendants. 
ORDER 
Civil No. 85-255 
The Defendant, Brian High Development Corporation, a Utah 
.'.V-rporation having filed a Chapter 11 Bankruptcy Proceeding in the 
united States Bankruptcy Court, Central Division, Bankruptcy Case 
Mo. 89A-03796, wherein R.D., a Utah Partnership is listed as a 
creditor, 
IT IS HEREBY ORDERED that all further proceedings in this case 
by stayed pending further Order of the Court. 
DATED this day of June, 1989. 
J1: PHILIP EVES 
SA^^'L 
DISTRICT COURT JUDGE 
MAILING CERTIFICATE 
I do hereby certify that on the dav of Am^i 19RQ » 
posLg\nVe0oa?dCttoCOTPy ° f. t h e ^ - T ^ s t l f d ^ s t ss 90 lilt I5S NorVh P nrynL* ^ ^ ' S N ° W ' NUFFER' ENGSTROM & DRAKE 
Higbee S S M S S S J ™ k H T ? S « 4 0 0 ' St' George' UT 84770; Thomas M: 
and J
 B2SnJackson SS?**' P*°- B ° X 7 2 6' C e d a r City- U T 84720 
UT 84720 J a c k s o n- Attorney At Law, P.O. Box 519, Cedar City, 
Secretary 
Noel S. Hyde 
Chris L. Schmutz 
NIELSEN & SENIOR 
Attorneys for RD Partnership 
1100 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 84111 
Telephone: (801) 532-1900 
IN THE UNITED STATES BAN101UPTCY COURT 
FOR THE DISTRICT OF UJPAH 
Central Division 
In re ) Bankruptcy No. 89A-03796 
) Chapter 11 
BRIAN HIGH DEVELOPMENT ) 
CORPORATION, ) 
) ORDER DISMISSING 
Debtor. ) BANKRUPTCY CASE 
The Motion to Convert or Dismiss, or in the Alternative for 
Relief From Stay, which was filed herein by RD Partnership, a 
creditor of the above-captioned Debtor, was heard before the 
undersigned, pursuant to notice, on Friday, December 15, 1989. RD 
Partnership was represented by Chris L. Schmutz of Nielsen & 
Senior. The Debtor did not appear, either in person or by any 
representative, and made no other response to RD's Motion. 
The Court having fully considered the Motion, as well as the 
representations of counsel at the hearing, and the Affidavit of 
Terry L. Wade filed in support of the Motion, and the Court noting 
that Terry L. Wade was present at the hearing and his testimony 
proffered by counsel for RD, and it appearing to the Court, based 
upon the foregoing, that the above-captioned Debtor has not engaged 
^ , , 
S3 
in significant business activities since the filing of the 
petition, and that the Debtor filed its voluntary petition 
commencing the above-captioned case primarily for the purpose of 
delaying a pending state court action, and it further appearing to 
the Court that it would be in the best interests of the above-
captioned estate and its creditors to dismiss rather than convert 
because of the apparent lack of assets which might be liquidated in 
a conversion for the benefit of unsecured creditors, and other good 
cause appearing therefor, it is hereby 
ORDERED that the above-captioned case is hereby dismissed. 
DATED this Z/7 day olHBecembSr, -i9€S% 
Sj^/r*&&~-
John H. Al len 
tfnited Sta tes Bankruptcy Judge 
3834.EMH 
- 2 -
TERRY L WADE—A3882 
SNOW, NUFFER, ENGSTROM & DRAKE 
A Professional Corporation 
90 East 200 North 
P.O. Box 400 
St. George, Utah 84771-0400 
801/628-1611 
File#144101/BJ17 
IN THE FIFTH JUDICIAL DISTRICT COURT 
IN AND FOR IRON COUNTY, STATE OF UTAH 
SECURITY TITLE COMPANY OF 
SOUTHERN UTAH, a Utah Corporation, 
Trustee, 
Plaintiff, 
vs. 
R.D., a Utah Partnership, STEVE SEVY, 
Trustee, and BRIAN HIGH 
DEVELOPMENT CORPORATION, a 
Utah Corporation, 
Defendants. 
STATE OF UTAH ) 
) ss. 
COUNTY OF IRON ) 
Gerald W. Stoker, being first duly sworn on his oath, deposes and says: 
1. I am competent to testify and have personal knowledge of the matters 
stated in this affidavit. 
2. I am employed by the State of Utah, Department of Natural Resources, 
Division of Water Rights, as an Area Engineer. 
3. In my employment I have become familiar with a "Statement of Water 
User's Claim To Diligence Rights, Claim No. 1104" (hereinafter "Diligence Claim 
1104"), filed July 3, 1963, by L Derrel Christensen. Said Diligence Claim 1104 sets 
AFFIDAVIT OF GERALD W. 
STOKER, STATE WATER ENGINEER 
Civil No. 85-255 
forth the water use rights, including Irrigation, Domestic and Stockwater uses, as the\ 
pertain to the following described real property located near the Town of Brian Head 
Iron County, State of Utah: 
30 acres within SW1/4NW1/4, NW1/4SW1/4, NE1/4SW1/4, 
NW1/4SE1/4 of Sec. 1, T36S, R9W, SLB&M. 
The source of the water rights set forth in Diligence Claim 1104 consists of three 
Springs identified as Spring No. 1, Spring No. 2 and Spring No. 3. Attached hereto as 
Exhibit "A" is a true an correct copy of Diligence Claim 1104, including a map which 
demonstrates the locations of the said three springs as well as the surface flow ol 
those springs across the aforedescribed real property. 
4. In 1967, an action was commenced in the District Court by the State 
Water Engineer to determine the rights to the use of ail of the water, both surface and 
underground, within the drainage area of the Parowan Valley Division of the Beaver-
Escalante Valley. That action was styled as "In the Matter of the General 
Determination of the Rights to the Use of All the Water, Both Surface and 
Underground, within the Drainage Area of the Beaver River-Escalante Valley and All 
Tributaries, in Millard, Beaver, Iron, Washington, Kane and Garfield Counties in Utah, 
Civil No. 4415" (hereinafter "General Adjudication Suit"). In conjunction with the filing 
of the said "General Adjudication Suit," the State Water Engineer prepared and filed 
with the District Court Water User's Claims as to the various individual water use 
claims within the designated drainage area. Included were the following Water User's 
Claims which pertain to the three Springs comprising Diligence Claim 1104: 
Statement of Water User's Claim 75-462 
Statement of Water User's Claim 75-983 
Statement of Water User's Claim 75-984 
True and correct copies of these Water User's Claims are attached hereto as Exhibits 
"B", "C", and "D". 
5. The Water User's Claims filed in conjunction with the General 
Adjudication Suit set forth the rights to the use of both surface and underground 
waters, as recognized by the State Water Engineer. 
6. On August 27,1970, a Pretrial Order was entered by the District Court in 
the General Adjudication Suit. The only issue remaining to be adjudicated 
concerning the water rights set forth in Diligence Claim 1104 (to-wit: Water User's 
Claims, 462, 983 and 984), as indicated in the Pretrial Order, Section IV, 
subparagraph 4(b), is whether the "stockwatering" rights asserted on the Diligence 
Claim are excessive. As stated in the said Section and subparagraph of the Pretrial 
Order, the State Water Engineer takes the position that the stockwatering rights 
asserted on Diligence Claim 1104 are valid and were properly established by 
diligence use. A true and correct copy of the Pretrial Order is attached hereto as 
Exhibit "E". 
7. I have computed the annual quantity of water produced by the noted 
Springs on Diligence Claim 1104, as follows: 
CUBIC FEET 
3EBIHG PER SECOND ACRE FEET 
Spring No. 1 0.1920 81.5 
Spring No. 2 0.0136 5.77 
Spring No. 3 0.0273 11.59 
TOTAL 98.86 
8. I have computed the quantity of water attributable to stockwatering 
based upon Diligence Claim No. 1104 to be approximately 7.7 acre feet. Said 
quantity constitutes the total stockwatering usage as to the four forty-acre sections 
described in Paragraph 3 above. 
9. I am aware that the instant litigation described in the caption above 
involves three forty-acre sections, to-wit: NE1/4SW1/4, SE1/4SW1/4 and 
SW1/4SE1/4 of Section 1, T36S, R9W, SLB&M (hereinafter "RD Property"). Only one 
of said sections is actually included in the acreage described in Diligence Claim 
1104; that Section being the NE1/4SW1/4. The prorata portion of the total 
stockwatering rights set out on Diligence Claim 1104 (to-wit: 7.7 acre feet) attributable 
to said NE1/4SW1/4 is approximately 1.929 acre feet. 
10. I have also computed the total quantity of water appurtenant to the said 
NE1/4SW1/4 to be approximately 20.229 acre feet. 
11. The portion of the water rights appurtenant to the RD Property left to be 
adjudicated in the General Adjudication Suit is the mere 1.929 acre feet constituting 
the appurtenant Stockwatering rights. The Domestic and Irrigation rights appurtenant 
to the RD Property are not challenged in the General Adjudication Suit. Again, it is 
the State Water Engineer's position that the said stockwater rights are valid and were 
properly established by diligence use. 
12. Burton K. Nichols has been a party to the General Adjudication Suit 
since the time of its commencement in 1967. 
FURTHER AFFIANT SAITH NAUGHT. 
DATED this /g"3. day of June, 1990. 
SUBSCRIBED AND SWORN TO (or affirmed) before me this C^. day of 
June, 1990, by Gerald W. Stoker. 
NOTARY PUBLIC tH 
Address: L^TCA, C-f/ 
My Commission Expires: S^2 /<??/ 
CERTIFICATE OF HAND DELIVERY 
I hereby certify that on the 19th day of June, 1990, I served a copy of 
the foregoing AFFIDAVIT OF GERALD W. STOKER, STATE WATER ENGINEER on 
J. Bryan Jackson, Esq., and Michael W. Parks, Esq., by having a copy hand-
delivered to them at the Iron County Courthouse, Parowan, Utah. 
Secretary ^ 
IMCST 1 OF 2 
>—mm I W *4i 
STATEMENT OF WATER USBTS OA1M 
TO DILIGENCE RIGHTS 
STATE OF UTAH 
Cbim to surface water by n?ht of use prior to March 12. 1903. uk hereby made and filed with the 
State Engineer, and suomnted in accordance with Utah Water Laws. 
1. Uses Claimed 
Irrigation QD DomcsUc (2 Stockwatering 3 Municipal Q Power Q Mining Q Other Uses D 
2. Name of Claimant l^J^rwl-.ChrtJttJWeil Interest Claimed—1QQ % 
3. Post Office Address- 2siHjL.il:.*.?. -
4. The quantity of water daimed is . . .OslS0 (far Par»7>f • acre-feet 
5. The \rater is used for ;.rri^at;pn.. 
domestic ana stock 
_irom._AjEil. L to October 31, incl* 
other use period _. _from_ January 1 Deceeoer 31, lncl. 
G. Name of springs a j m i f raysanfc 
to 
from which water is diverted: SpringJio^U#JLJUKLJ 
7. The point ot diversion from the apring, spring area, ox stream is in ...... 
Situated at atpointiL 
f> Sec, I; Spring No. 3 / - E. ill f t . a n d * 
# » - -County, 
*-*£ 
- * - ^ 
***£& 
ijL nBg f t . fro* said Wi Cor.rasrljr- •*' • * * i 
M 
t j 9. 
If 
% 
> 
The water is diverted by means ofz-jaatnrai channel 
from one soring to another. 
Priority Palmed 
Date when work on diverting system was first begun 
Date when water was first used l?.?2 
JlfiZL 
If water ia stared, five name of reservoir. 
MsTimnm capacity of reservoir in acre-feet. 
Area mandated in acres 
Height of dam 
of area mandated. 
Date 
Period of 
. Dote completed. Water first i 
_to. 
cf j . 
of filling* per year.. 
If reservoir ia off-channel give capacity of feeder canal 
2a reservoir drained each year? YES Q NO O 
Where water is daimed for irrigation purposes give total acres and tho legal subdivisions of land by 
40 acre tract irrigated prior to the year 1903— 2Q *e™* within Sw*y 
ffifiSE* of Secr l t T^S, 3oyt SpttM, 
V 
v* 
r» •• • ! (*£ OCT S 
13. Where water ii claimed for mininf purposes, the water a used in Mininf District 
i t the Mine, where the following orea art mined: — 
14. Where water is claimed for stockwaterinf purposes, number of stock watered: Horses—£Q. 
Cattk iQO Sh*ep_1600 
15. Where water is claimed for Domestic and Municipal purposes: 
Iff for Domestic use: Number of families, or persons supplied . . - . .J£^J.?*i3 i? .2 
If for Municipal use: Name of city, or town supplied 
16. Where water is claimed for a purpose not above enumerated: 
Nature of use Extent of use 
17. Water measurement was made by jL«..I*.Ja,ndb?r£..z-J.§2i 
On ^ day of £9231.- 19^J 
REMARKS: 
S prlng Ho, I o r g t » No, 1 I s fro* a jmrlng area beginning at the pojnt of diversion 
described^ thence c a n ?^ Q n « ^ t i m c c . ^ p t t t h , ^ 
nortn 200 tv. to p t . of beginning, _ 
STATE OP UTAH ^
 w ^ 
COUNTY OF *»****«» 
(To be used if claimant is an 
Individual) 
*« DeiTil CtalJWnatD , bear first duly sworn, upon oath deposes and says 
that he is th* claimant whose name appears hereon, that he has read the foregota* statement of his 
daiaaxidlmows the eootenn thereof, that n^ 
in are true to his boat arum fcodas sad belief. " 
•V U^nX^&z^ 
Signature of Qaimant 
Subscribed and sworn to before me this i&day of isSOL I9-^L 
STAreOFUTAH ) W*\mwJ?£*Ll!^% 
COUNTY OF . j c o r p o r a t o r an estate) 
i bems; first duly swurBt upon oath 
that he is the ^jdib*9bM&Kmm^1^\*wakm\ktoeg&b& 
uon on behalf of said claimant that ho has read thefoiv^omf stateasea^ef daimandsiic^rstheeoBtswts 
thereof, and that ha has aignad the name of said esumant to said •lelasmit that the antwtn set forth 
therein art true to his beat fciMiw lodge and belief. 
Subscribed and sworn to before me *** day of . 19 
Notary Public 
AFFIDAVIT OF DISINTEREST© WITNESSES 
(To bo tttd if riahsnt dtsim witatst to his daimsd uses) 
*•»*» mm MI 
SHOT 2 OF 1 
STATE OF UTAH 
COUNTY OF Iron 
IlarUtt Efcar Loiter 
S3. 
and-
Claim No. 
Fflad 
Rec by . 
Fee Rec. 
Plitted ... 
A/ Parowaa 
pectively, having been each duly sworn, each for himself says that he is personally acquainted with 
L# Derral C]ndsten3en( Purchased tract II the use of water by. iTus predeu*ssor~in-interest 
for the use of water from the source mentioned in the within water user's claim and are acquainted with 
the use of the water under said claim to the extent shown on the accompanying maps and foyfty ft*** 
I an acquainted with said 1-oid and springs as early as 189? and since that date# The 
froa tlwsc.-spgincfi has-hooa userita water livcstocl: and irrigate appTmrinatfily 30 flftrfia 
r.eadou T d^** which has been used for pasture* I had to crosc this property to get over 
to tite property Iflwwn as the lcwiei* r-jfigey stafeon wheye I *me gtayiflc*^" pgojiiirty i: 
the property tiiat L. Derral Christcnsen bouclit fron Ray lymn and xlr# I#man bought i t 
ryai !!ltcftgllg# It i s located In sec* I and 2 Township 36 South JUw&e 9 West Qth.B&u 
T iias born in Parc-rnn.Utah Se«t ^ . ^xMn .bJL. 
that this personal knowledge began in the year .^097 : that the water has been used and is sow being 
used to the extent mentioned in said claim; that he has read said statement and that each and all of the 
therein contained are true to the best of his knowledge and belief, except 
Jh* 
Subscribed and sworn to before me this Irrfc day of July 
MjCommiiskstxpires: f.l/Ji^V & j*rH?*±-
notary mmc 
•>»fo 
ENGMEBTS AFFIDAVIT 
AFFIDAVIT OF DISINTBESTH) WITNESSES S H"T x °' * 
(To b* «Md if ektimuU dtaiitt witness to hi* ciaimoa on) Qaim No. 
* - • » • • • « Filed 
STATE OF UTAH ) 5*0, »b y — 
2, I ss Fee Bee. 
COUNTY OF-xsAflLi J ' Platted 
JLailk-JL^L^lL^ and «*/%*+*<. 
respectively, having been each duly sworn, eacn for himself says that he is personally «T"'"tH with 
the use of water by. *r :. .L-...^ -t '• ^ — J , _ of its or bis predecessor-in-interest 
for the use of water from the source mentionedin we within water user's claim and are •^namtH with 
the use of the water under said claim to the extent shown on the accompanying maps and 
lJ^\ ZL\ /rt^ J *LA.^< J-*<2.- nr.fts at'+'*/<*<i;?Ai.?f4i 
that this personal knowledge began in the year..!.(.II..: that the water has been used and is now being 
uaed to the extent mentioned in said claim; that he has read said statement and that each and att of the 
items therein contained are true to the best of ha knowledge and belief, except 
Subscribed and sworn to before me this f^A*f4 (Lif £p ,19-£J 
Commssion expires: ff^Mr'^V <& **- fa^*^ My 
7 ^ IS, JUS Notaqr PubHc 
E N G M W S AFRDAV1T 
AWDAVTT OP MSMIBBIB WTTNBSB •Naartor. 
*_aaaatMi ***** *** Flkd J l Z 
5TATB OF UTAH ) * • • * — 
Faaftac — noromr n» - ^ < > _ J Platted 
ratpactfoaiy, aaraf baaa aaeh duly fworo. aach for hJmaalf aaya that ha a narwnany aoqaaamd with 
tha oat at watar b y _ _ _ „..«w,<- s rfftt»«rfcM—< » t 
for tha aaa of watar tram tha aoaraa mtntiontd in tha wtthm watar anayadaam and ara aripinlail wHa 
tha aaa of tha watar aadar aaid dana to tha axtaat ahowa oa tha •LOipaayhif mana and /^j-r^^f 
that thia paiaoaai hnowwdfa bata* m tha ytar«LL^—: that tha waW aaa biai and and ia aow hamt 
oaad to tha axtaat mantionad a aaid daua; thai ha hat faad aaid atataaaat aad that aaeh avd all at tha 
itama tharam aoataiaad ara traa to tha bait at h i kaowmdga and ballat < 
Snbacribad aad twora to batora ma tbia_^£Lday at j f l t V ^ g 
(Taat—aMdaamaH i ulayai 
!Or UTAH 1 
JtitlU"i I IrttifWf'iy kaa»a< 
<rfaaarwaM^byamiaatwaaatha / ^ day at ^alaft 1ta<? 
aad tha £ " day at Ju/sj A%C? \\ 
tha aaa M watar animr aaid awdai <t» thaaanaa* 
aadaanattlydai 
wtmud/djm*—,kk .—.£ ift^' 
Ifimw^xamaa 
SWIM NWI/4 
SinM < 
J* 
• • i # 
( M I il y 
w
 I • •• 
t / • 
i> > \ r.o<«. 
H&dow 
NWI/V-C/JSWM4 
Spring Ar«o 
0.0273 cf i 
SEIM NWI/4 SCI/4 NCI/H 
NCI/4 9CI /4 
Spring Ar«o 
0.1920 eft 
SWI/4 SWI/4 SCI/4 SWI/4 SCI/4 SCI/4 
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SANDBERG ENGINEERS 
Scof 9 • I Milt Surveyed By 
J. C. Sondb«rg, 1626 
>of«stlonol Cnginttr 
July 5, 1963 
Delta, Utah 
Salt Lake City, Utah 
Dear Sir: 
I was in your office on July 39 and recieved a copy of the Statement of 
tfater User's Claim To Diligence Rights, Claim number 1104,, which was 
filled July 3, 1963. After checking over the legals in number seven 
of the first page I find that there are two errors• 
1. Spring No. 1/ -S. should read 1000 ft. and £. 3900 ft. 
2. Spring No. 3/ E. 478 ft. and S. 1185 ft# 
Would you please correct the two errors so the legals will be correct. 
Very truly yours9 
K&jeu^. 
L# Oerral Qxrlstensen 
. * •
j , i
' ^ 
. 4s
 g • • i 
fa** ;»? 
51 jf 
IN THE . ™ JUDICIAL DISTRICT COURT, IN AND F O ^ ^ ^ ^ ^ 
COUNTY OF r?™ STATE OF UTAH 
IN THE MATTER OF THE GENERAL DETERMINATION \ STATEMENT OF WATER 
OF RIGHTS TO THE USE OF ALL THE VATKR, BOTH ) USERS CLAIM 
SURFACE AND UNDERGROUND, WITHIN THE DRAINAGE ( CODE N O S£WAL N O 
AREA OF THE BEAVER RIYER-ESCALANTE VALLET AND ( 7 5 462 
ALL TRIBUTARIES IN MILLARD, BEAVER, IRON \ 
WASHHTOTON, KANE AND GARFIELD COUNTIES IN UTAH. /
 MAP N O ^3 
NOTE: This blank u sent to you m accordance wtdi Utab Law. The information called for herein will be uaed in con-
nection with die adjudication ot water right* on me above mentioned dnunaie area. All questions applicable to your a aim 
must be answered hilly, and one copy of this form muse be filed with the Clerk ot die District Court at 
..?*??**?. Utah, within suty (60) day* from date of service of the attached Notice. A copy shall be 
filed with die Scam Engineer, State Capitol. Salt Lake City. Failure to file die artached Statement oi die Water User s 
Claim with die Ckrk oi die District Court within die UBM stated will forever oar and estop you from mining aay ngnt 
to die use oi water from said drainage area. 
t. Name oi Claimant J f c £ y £ * W : . . ^ 
„ interest Claimed - ^ t l l . 
2. Addreaa -7... £ . t . .^^ . .At . i . .^ . . l^ . . f c^ . . .C .Uy .a . .y .1U^. 
3 Name oi particular eftiifc spring area, » is i"OT»rig?a efWIttfttini wtudi water is diverted 11 
^Xwiie i . . iWr«a. . i . . l m I r O I l County. 
4. Priority data claimed Xd37. Date when water was first used „ JASE 
Date when work 00 diverting system was first begun Date when diverting system was completed 
Mature oi work 
5. Class oi Right <Indicate bv X): 
(a ).?**.. Right to surface water initiated by beneficial use before 1903 Claim No .'.J.Q7. 
(b) Right to underground water initiated before 1935 Claim No 
(c) Right decreed by court, ate title of case 
(d) Application filed, State Engineers Office N a Cert, oi App. No 
(e) Right acquired by adverse use prior to 1939 
6. Nature (Indicate by X), Amount, and Annual Period of Use (by month Jt day): 
(a).«.Irrigation Sec. Fc....eX920..».ffOm. A p r t l . l to.....Qctft 3 1 ( b o c n ^ t a iacL) 
(b).^.Stockwatenng Sec Ft .'Jl'.from . ^ S ^ . i to.....9::*?....31. (both dates incl.) 
(c)..^.Domeeac Sec. Ft. from...... A p r i J L l io.....Q£tjt...3m (botb dates incl.) 
(d) Municipal Sec. Ft. from to (both dates inci.) 
(e) ! Sec Ft from. to (both dates inci.) 
Direct Flow Appropriation (must be described with reference to U. S. Government Survey Comer) 
(a) Point oi diversion trom seme* spring srea^MeWQaeVpl i^ 
^ . . 1 < » . J & ^ ^ ^ 
(b) Description of spring area 
(c) Point oi rediversion or point oi return to natural channel 
(d) If flow is intermirtendy diverted, list by number or description, all rights involved . 
land or lands must _ ^ 
0 
described sa each instance by name or claim number)....^..., .. £-
UeOeCe USD MB FUDOa* UaCUMtH 1»62» 9^ 3» 2& oat, _ Z 
^fL \ * * » t ^ 1 T^Miisj or « total ofJ0.0 ACVM. _ _ _ 
WeUeCe"Tfej„9o3J 9BTiur» Umlfd to i*m lrrlCTUoo iwlrMiBtj of 
..3$[?.9J^HSa^ 
ear under a ditch owned by several users if so, give earn as of all users and 
i fer Seockweaerseg: ~~ 
1 kaad of stock weeared 1 6 0 0 »bOOPa 1 0 0 C a t t l e ) , 5 0 bOT—1 
rater tor same stock. (Daacnhe by ansae e* eJaiei amsaber) 
it. wnere water is used i iunicinel Purposes: 
(a) Nasne oi city or towit suppised Population 
Number of families Quantity oi water 
i2. Where water u used for a purpose not above enumerated: 
(a) Nature of Use Extent of Use 
13- Appropriation for Storage Purposes: 
(a) Name ot reservoir 
(b) Location ot reservoir by legal subdivisions described by 40-acre tracts 
(c) Maximum capacity ot reservoir to acre feet : Year construction commenced 
Completed ; Water first used Is reservoir located on or off stream 
(d) Period of Storage from 10 (both dates incl.). Period oi use from 
to (both dates inci.). Maximum area in acres inundated Max. depth in feet 
Average depth in feet is reservoir drained each year Maximum number of fillings per 
year is reservoir used for equalizing purposes if feeder canal i$ used, give maximum 
carrying capacity in sec. ft 
M. Diverting Works: 
(a) Surface water diverting dam: Material composed of 
Max. length Max. height Max. width at bottom Max. width 
at top 
(b) Underground water diverting works: is well flowing or pump Depth ot well 
Diameter of well Length of dram Width of dram Depth of drain 
Diameter of dram Length of tunnel Width of tunnel Heigm ot runnel 
Type of pump Capacity of pump 
<w) Surface and underground water conveying wonts: Length of ditch to tint puce ot use Width of 
ditch at top Width of ditch at bottom Depth of water Grade of 
ditch per 1000 ft. Material through which ditch passes Maximum length of 
pipe line to first place of use Diameter of pipe line Grade of pipe line per 
1000 feet 
15. The undesigned hereby enters his appearance and waives service of summons or other process. 
STATE OF UTAH \ 
\SS. (To be used i( claimant is an individual) 
COUNTY OF ) 
being first duly sworn, upon oath deposes and says that he is the claimant 
whose name appears hereon, that he has read the foregoing statement of his claim and knows the contents thereof, that 
he has signed the same, and that the answers set forth therein are true to his best knowledge and belief. 
Signature of Claimant 
Subscribed and sworn to before me this 4 t h . day of JMBUMTJ. 19 ...67.... 
SBGBEXTT TXTZJ cawsMT 
BV ' - "•'? ' ' f ^ ' NOTARY PUBUC j ^ 
Vic. fx—Umt/ / 
STATE OF UTAH \ 
(SS. (To be used if claimant is a corporation or an estate) 
COUNTY OF ..M%*.teb* J 
.I#*...&n..¥MGI*T. , being first duly sworn, upon oath deposes and says that he is the 
of the above claimant, that he makes this certification on behalf of said 
claimant, that be has rend the foregoing statement of claim and knows the contents thereof, and that he has signed the name 
of said claimant to said sonrmrnt, that the answers set forth therein are true to his best knowledge and belief. 
Subscribed and sworn to baron ant dais j»tfe~~ day of J a n u a r y 19....67.... 
NOTARY PUBUC 
fan 114 
23M 4 4 ) 
IN THE J™ JUDICIAL DISTRICT COURT, IN AB 
COUNTY OF .:.?°2 STATE OF UTJ 
IS THE MATTER OF THE GENERAL DETERMINATION 
OF RIGHTS TO THE USE OF ALL THE VAIER, BOTH 
SURFACE AND UNDERGROUND,. WITCH? THE DRAINAGE 
AREA OP THE HEAVER RIYER-ESCALAHTE VALLET AND 
ALL TRIBUTARIES IN MILLAHD7 BEAVER, IRON 
-MSHI1IQTON, KANE AND GARJIEID COUNTIES IN UTAH. 
STATEMENT OF WATER 
USERS CLAIM 
CODE NO. SERIAL NO. 
S§3 75... 
MAP NO. k7 
NOTE: This blank u sew to you in accordance widi Utah Law. The tniormauoo called for hereto will be used in con-
nection with the adjudication of water tights on tne above mentioned drainage area. All question* applicable to your daim 
must be answered fully, and one copy of dus form muse be filed with die Clerk of die District Court at 
. . ? a i ? ? " ^ ° , Utah, within sixty (60) days from date oi service or the attached Nooce. A copy shall be 
filed wiih dke Sate Engineer. Sate Capitol, Salt Lake Oty. Failure to file the attached Statement of die Water User 1 
Claim widi die Ckrk of die Dismct Court widun die time stated will forever bar and estop you from asserting aay ngnt 
to die use or water irom said drainage area. 
l. Name 
..w5.curi.t^...Titilfe..g.giupafly.^.rruai;ee. 
. i i i l i . 
Address tt5.f...?..V^.^...?.vL..-?.?4? J * ^ . . C i t y , . U t a h 
Name ot particular itifliyfajinBt *rmJfMiimpmmr*m*M*MMHmu from wmch water is diverted a 
^P.Ciflel.Ar«R..#...2 „.in I a n . County. 
Priority date claimed . 1897 Daw when water was first used -lfl97-
Date when work 00 diverting system was first begun Date wnen diverting rystem was completed 
Nature si ~«k 
Class oi Right (indicate oy X) : 
(a).??..Right to surface water initiated by beneficial use before 1903 Claim No jLLQk 
(b) Right to underground water initiated before 1935 Claim No. 
(c) Right decreed by court, cite title oi case „. 
(d) Application filed. State Engineers Office No. Cert of App. No 
(e) Right acquired by adverse use prior to 1939 ~. 
Nature (indicate by X), Amount, and Annual Period oi Use (by mond) * day): 
(a).X*..Imgatioo Sec Ft.....Q136 f r o m , . . _ i i p r l l . . l to.. . .Qc.t*..31 <**» «*«« "**•> 
(b).*«..Suxkwatenog Sec Ft from xvPXfJLl io.....CL.t....31 (both dates inci.) 
(c).ra.I>>mesoc Sec Ft. from ,hVXXL..l io.....Qc.t*..21 (both dates inci.) 
(d) .Municipal Sec Ft from to (both dates inci) 
(e) Sec ft from. to (both dates ind.) 
Direct Flow Appropriation (must be described widi reference so U. S. Government Survey Comer) 
(a) Potnt oi diversion from ajatafg, spring area, MmmuatM^BaottOtkaUL 
. 5 . A . . . 2 Q 6 . . £ ^ ^ 
(b) Description oi spring area
 mmmm 
(c) Point oi redivernon or point oi return to natural ******"**H 
(d) If flow is mien-amendy diverted, list by number or description, all rights involved . 
t oi water for 1 
8. Where water is used for irrigation purposes: 
(a) Area ixngased in legal subdmssons oi land by 40-acre tract (Ail 1 
be diarnhtri aa each aastaace by name or daim aiimr-ss) 
J b & £ * J E g £ n i ! ^ ^ 
U.ilM»LmSBIt*J5.^-v:u «JMr. 6.1 nr». HJfatj>JZ. 
• ••„.secf 1, T m . patujff«Mi nr n total, af 30.Q arret,. 
W.U.C. iX&iJ&li $&* ara lialt<jd_to the irrtgatlon raguiraaantt of 
"30".6 acres. ' 
* 
(b) Do you get water u 
divisions oi aaterest 
9. Wham water as Mead for 
(a) Miimiir oi each hand oi 
(b) Ail sources a* wasar lor 
a ditch owned by several oi ail 
1600 sheep, 100 cattle* 50 horses 
r stock. (DeecraWhyi 
•; < 
11. Where water is used for MumeipeJ Purposes: 
(a) Name or city or town supplied Papulation 
Number of families Quantity of mater 
12. Where water is used for a purpose not shove enumerassd: 
(a) Nature oi Use Extent of Use 
13. Appropriation for Storage Purposes: 
(a) Name of reservoir 
(b) Location of reservoir by legal subdivisions described by 40-acre tracts 
(c) Maximum capaoiy of reservoir in sere ittt : Year construction commenced 
Completed : Water first used Is reservoir located on or off stream 
(d) Period of Storage from to (both aates mcl.). Period oi use from 
to... (both dates ind.). Maximum area in acres inundated Max. depth in feet 
Average depth in feet Is reservoir drained each year Maximum number of fillings per 
year Is reservoir used for equalizing purposes If letter canal is used, give maximum 
carrying capacity in sec. ft 
14. Diverting Works: 
(a) Surface water diverting dam: Material composed of 
Max. length Max. height Max width at bottom Max. width 
at top 
(b) Underground water diverting works: Is well flowing or pump Depth or well 
Diameter of well Length of drain Width of drain Depth of drain 
Diameter of drain Length of tunnel Width of runnel HeiKht of runnel 
Type of pump Capacity of pump 
(c) Surface and underground water conveying works: Length of ditch to first place of use Width of 
ditch at top Width of ditch at bottom Depth of wster Grsde of 
ditch per 1000 ft Material through which ditch passes Maximum length of 
pipe line to first place oi use. Drtstttr of p;pi line oracle of pipe line per 
1000 feet 
13. The undersigned hereby enters his appearance and waives service of summons or other process. 
STATE OP UTAH \ 
\SS. (To be used if claimant is an individual) 
COUNTY OF ) 
being first duly sworn, upon oath deposes and savs dial he is the claimant 
whose name appears hereon, that he has read the foregoing statement of his claim and knows the contents thereof, that 
he has signed the same, and that the answers set forth therein are true to his best knowledge and belief. 
\ ; i^ 
Signature of Claimant 
Subscribed and sworn to before me this 4/..t^i day of L.jfc.*rJ..±%^T..~>+. 19&..Z-...
 K 
SECURITY TX3MTICOMPANY .- , •' / , ,•
 / y / 
B y i 
esident 
NOTARY PUBLIC 
Vice Pr  
STATE OF UTAH \ K 
(SS. (To be used if claimant is a corporation or an estate) 
COUNTY OF . . . . .SaJLt.Lake ... J 
k . . R^ JjTOICMT
 f being first duly sworn, upon oath deposes and taya that he is the 
Y*!r.$...?*.?»A4??.? of the above claimant, that he makes this certification on behalf of said 
claimant, that he has read the foregotng sraiemint of dais* mad knows the contents thereof, and chat he has signed the name 
oi mid rlaimant so mid are arm eat, that the snewsri etc forth dierem are true to his heat knowledge and 
SmmtnfcmJ md sworn so before me this 4 t h dey of J a n u a r y .- 19. 6.7. 
NOTAJtY PUBLIC 
114 
23M 4 4 ) 
IN THE ™ . JUDICIAL DISTRICT COURT, IN AtfD FOlfiril 
COUNTY OF : M STATE OF UTAH^ ^ " ^ 
IN THE MATHER OF THE GENERAL DETERMINATION * STATEMENT OF WATER 
OF RIGHTS TO THE USE OF ALL THE VAEKR, BOTH I USERS CLAIM 
SURFACE AMD UNDERGROUND, WITHIN THE DRAINAGE ( C O D E N O SEWAL N O 
AREA 0 ? THE BEAVER RIYER-ESCALANEE VALLET AND ( 7 5 98U 
ALL TRIBUTARIES IN MILLARD, BEAVER, IRON \ 
tfASHDOTON, KANE AND QARTCEIi) CCXJIITIES IN UTAH. /
 M A P N O ^3 
NOTE: This bunk u aenc to you in accordance with Utah Law. The iniormaoon called for heron will be used in con-
nection wich die adjudication or water rights oo the above mentioned drainage area. All questions applicable to your daim 
must be answered fully, and one copy of diis form muac be hied with the Clerk or the District Court at 
. . . '^
a r 0
"
a n
. , Utah, within sixty (60) days from date oi service ot the attached Noacc. A copy shall be 
filed wim the State Engineer, State Capitol, Salt Lake Qty. Failure to file the attached Statement of the Water User s 
Claim with die Clerk of die District Court within die time stated will forever bar and estop you tram asserting any right 
ro die use oi water from said drainage area. 
I Nam* or Claimant S e c u r i t y . ! ^ 
loicrest Claimed. £ ^ l i . 
2. Address S i . . 5 . i . J * t k . . 3 J J . „ ^ 
3. Name of particular iPOfc* spring area, isifini Va^WIsTMTMfaT IIIIM which water u diverted is 
J H * ^ . ^ ? ^ . . # . . 3 . . in IW>n county. 
4. Priority daw claimed * ? 5 7 Dun when water was rim used ±~Zlm 
Date woen work on diverting system was first begun Date when diverting system was completed 
- Nature of work .. 
3. Class of Right (Indicate bv X): 
(a).X*.Rifhf co surface water initiated by beneficial uae before 1905 Claim No . 4 i P ? 
(b) Right to underground water initiated before 1933 Claim No. 
(c) Right decreed by court, ate title oi case 
(d) .Application filed. State Engineers Office No. Cert of App. No 
(«) R«lht acquired by adverse use prior to 1939 „«™^. 
6. Nature (indicate by X), Amount, and Annual Period oi Use (by month * day): 
(s)..SX.Imgauon Sec F L . . . A . Q 2 I 3 irom, A $ r i l J L w.....Qct.,...33, (both astes i s d ) 
(b).^^.Stockwatenog Sec Ft. irom A p r i l ! .
 t o Qct . , . . .31 (both dates inci.) 
(c).XX.Donaasuc Sec Ft from A P X i l . . ! u> 0 .^. t . . .31 (both dates incl.) 
(d) Municipal Sec Ft from to (bodi dates mcL) 
(e) Sec Ft. from. 10 (both dates inci.) 
Direct Flow Appropriation (must be described with reference to U. S. Government Survey Comer) 
(a) Point oi diversion irom aVBUgt spring area, staVMOaSOPeVBaVSaVKX J?.....;u&~j^~.£....te7a..;ct..ja^ 
(b) Description of spring area 
(c) Point oi rediveraion or poiot oi return to natural 
(d) if flow is intermittently diverted, list by number or description, all rights involved 
Whan water is used for irrigation purposes: 
> oi land by 40»acre tract. (AH sources oi wmsar for same lend or lands i 
UA-M^JHEm£T.5*l acs. HVfftgfc ~6.1 aca» mjfltr$r7«0 aci. 
—Stfe. 1,|ffifl> BW, MMaH, Qr % tiyautiLSHLMUam* < 
. . . J U k £ a J 6 ^ ^ < 
JOafljwCMsU 4 - -y, 
" * ~ " * > 
: izz: izzzr zzzzz ? g 
• ditch owned by eeverti users li so, give names oi all 
tt2 
1600 ah—p, 100 cattle) , $0 hat— 
11. Where water u uaed for Mtuuapel Purposes: 
(a) Nam* oi aty or town supplied Population 
Number oi families Quantity of water 
12. Where water is used lor a purpose noc shove enumerated: 
(a) Nature oi Use Extent oi Use 
13. Appropriation for Storage Purposes: 
(a) Name oi reservotr 
(b) Location ot reservoir by iegai subdivisions described by 40-acre tracts 
(c) Maximum capacity or reservoir to acre feet : Year construction < 
Completed : Water first used is reservoir located on or off stream 
(d) Period oi Storage from to (both dates ind.). Period of use from 
to.... (both dates wci.). Maximum area in acres inundated Max. depth in feet 
Average depth in feet is reservoir drained each year Maximum number of fillings pet 
year. is reservoir used for equalizing purposes If feeder canal u used, give maximum 
carrying capacity in sec ft. 
14. Diverting Works: 
(t) Surface water diverting dam: Material composed of 
Max. length. Max. height Max. width at bottom Max. width 
at top 
(b) Underground water diverting works: is well flowing or pump Depth of well 
Diameter ot well Length of dram Width of dram Depth of dram 
Diameter ot drain Length of tunnel Width of tunnel Height of tunnel 
Type ot pump Capacity of pump 
U) Surface and underground water conveying works: Length of ditch to tint place ot use Width of 
ditch at top Width of ditch at bottom Depth of water Grade of 
ditch per 1000 ft. Material through which ditch o*u*$ Maximum length oi 
pipe line to first place of use Diameter of pipe line Grade of pipe line per 
1000 feet 
15. The undersigned hereby enters his appearance and waives service of summons or other process. 
STATE OF UTAH \ 
\SS. (To be used ii claimant is an individual) 
COUNTY OF J 
being first duly sworn, upon oath deposes and says that he is the claimant 
»hose name appears hereon, that he has read the foregoing statement of his claim and knows the cooieou thereot, that 
he has signed the same, and that the answers set forth therein are true to his best, fcnowiedae-JJid belief. 
    , kp iedMuand 
Signature oi C***—*"" 
Subscribed and sworn to before me this 4 t h . day of Tawwavy 19.42 
B y A " A ^ ^ < 7 ^ V NOTARY PUBUC 
Vic. Prcalciftiit 
STATE OF UTAH v 
f 
\ SS. (To be used if claimant is a corporation or an estate) 
COUNTY OF . . .Sal t Laka--
.•BTlafl C , being first duly sworn, upon oath deposes and says that be is the 
Erai ldatt l t . of the above claimant, that he makes this veniikauon on behalf of said 
i rend the foregoing statement ot claim and knows the consents thereof, and that he has signed the name 
that the answers set forth thereto are true to hia hcac knowledge and belief. 
Subscribed tad sworn to before me this 4 t h d*7 °* JiTTMTr „ 19_6Z.. . 
NOTARY PUBUC 
Dallin W. Jeneen 
Asal at ant Attorney General 
Attorney__for State Engineer 
442 State Capitol 
Salt Lake City, Utah 64114 
Telephone: 328-5671 
X« THE DISTRICT COURT OF TBS FIFTH JUDICIAL DISTRICT 
III AMD FOR IRON COUNTY, STATE OF UTAH 
HI THE MATTER OF THE GENERAL DETERMIKATXON ) 
OF THE RIGHTS TO THE USE OF ALL THE HATER, ) PRE-TRIAL ORDER 
ROTH SURFACE AND UNDERGROUND, WITHTH THE ) 
DRAINAGE AREA OF THE BEAVER RIVER-ESCAUKTE ) Civil Ho. 4415 
VALLEY AND ALL TRIBUTARIES IN MILLARD, ) 
BEAVER, IRON, WASHINGTON, KANE, AND GARFIELD ) PAROUAN VALLEY DIVISION 
COUNTIES IN UTAH. ) 
The above entitled matter cane before the court for a Pre-Trial 
hearing on the 20th day of May, 1970 with the Honorable Janet P. McCune pre-
siding. The partlea were repreaented by counsel as follovs: 
A. TEL CHARLIER 
Attorney at Lav 
425 South 400 East 
Salt Lake City, Utah 84101 
Representing: 
1. Security Title Company 
2. Scenic Lends, Inc. 
1. SAM CLINE 
Attorney at Lev 
Mlford, Utah 84751 
Representing: 
1. Clark Orton Estate 
2. Leslie H. Schubert 
3. Leslie H. Schubert, Jr. 
4. Helen P. Snelgrove 
5. Philip P. Snelgrove 
C. ROBERT L. GARDNER 
Attorney at Lav 
172 North Main 
Cedar City, Utah 84720 
Rcpreeentlng: 
Donald R. Lyman 
ORVILLE ISOM 
Attorney at Lav 
50 Weat Harding Avenue 
Cedar City, Utah 84720 
Rcpreeentlng: 
1* Parovan Valley Pumpers Association 
2. Thomas D., Kcnyon D., and Leon D. Robinson 
H. IALPH RLEMM 
Aaaiatant United State* Attorney 
200 U. S. Post Office and Court House 
350 South Main 
Salt Lake City, Utah 84101 
Representing: 
United States of America 
DURHAM MORRIS 
Attorney at Lav 
First Security Bank Building 
Cedar City, Utah 84720 
lepresenting: 
Parovan North Field Irrigation Company, Parovan South Field 
Irrigation Company, Parovan West Field Irrigation 
Company, and Parovan Reservoir Company 
COHSTIAH R0NN0W 
Attorney at Lav 
Parka Office building 
Cedar City, Utah 84720 
Representing: 
1. Parovan North Field Irrigation Company, Parovan South Field 
Irrigation Company, Parovan West Field Irrigation 
Company, and Parovan Reservoir Company 
2. Sam P. Pritchard 
DAIXIN V. JENSEN 
Aaaiatant Attorney General 
442 State Capitol 
Salt Lake City , Utah 84114 
Representing: 
1* Utah Board of Water Resources 
2. Utah Board of Fish and Game 
3. Utah Board of State Lends 
4. State Engineer 
J. WENDELL BAYLES 
Attorney at Lav 
800 Walker Bank Building 
Salt Lake City, Utah 84111 
Representing: 
Barman E. Baylee Eatate 
the folloving parties in this action are not represented by counsel: 
1. Blaine S. Adams 
2. Helva Barton 
3* John Gaylen and Ellen M. Baylea 
4. Archie Benson 
5. Bonneville Investment Company 
t. Buckhorn Development Corporation 
7. Carl T. Evans 
8* Golden Sands Development Company 
9„ J. E. Lister 
10. Jemes O. Talbot 
11. Thomas A. 6 Rovena M. little 
12. Burton K. Nichols 
13. Parovan City 
I. 
JURISDICTION 
This is an action to determine the rights to the use of all of the 
water, both surface and underground, within the drainage area of the Parowan 
Valley Division of the Beaver River*Escalante Valley. This action is filed 
pursuant to the provisions of Chapter 4, Title 73, U.C.A., 1953, and Jurisdic-
tion of the court la not disputed and is hereby determined to be present* 
XX. 
DECIDED ISSUES 
It having been stipulated and agreed between the State Engineer Mad 
the affected parties that the Proposed Determination of Water Eights for the 
Parowan Valley Division shall be amended as follows: 
1. Halve Barton, under Vater User's Claim No. 1479, is entitled to 
a atockwaterlng right for 100 head of cattle as described in said claim. 
2. The right of Herman E. Bay lea Estate under Vater User's Claim 
Hot. 144, 146, 147, 255 and 334 is Increased from 808.30 acre-feet to 940 acre-
feet for the irrigation of 235 acres of land es set forth in Change Applica-
tion Mo. a-4571. 
3. The location of Vater User's Claim Mo. 110 is corrected to show 
a location in Section 18, T33S, R8V, SLBM end Vater User's Claim Mo. Ill la 
corrected to show a location in Section 15, T33S, RBV, SiBM. Said claims are 
owned by Bonneville Investment Company. 
4. Tha right of the Clark Orton Estate under Vater User's Claim 
Boa. 11, 12, 13, 14, 15 and 279 is increased from 82.9 acres to the water re-
quirements for 102.9 acres as set forth in Change Application Mo. a-4182. 
5* Tha Utah Board of Eater Resources Is the owner of certain water 
rights now shown in the name of individual water companies in this area and the 
Board joins in the claims of these companies. The Board holds title to said water 
rights by virtue of a contract between the Board and each of the individual com-
panies for the construction of a water conservation project. However, said 
vater rights are being re-purchased by the companies pursuant to the terms and 
conditions of these contracts. The specific rights to which the Board has title 
will be identified in the errata which the State Engineer will subsequently sub-
mit to the court. The companies Involved in this program are the Peragonah Canal 
Company and Summit Irrigation Stock Company. 
4. The name on Vater User's Claim Mos. 139, 522, 545 and 544 la 
XII. 
CONFIRMATION OP RIGHTS NOT PROTESTED 
The State Engineer has published the Proposed Determination of Hater 
tights for Parovan Valley Division of the above entitled general adjudication 
proceedings In three books, snd copies of said Proposed Determination having 
heretofore been served on those vater users having water rights In said Divi-
sion snd a copy filed with this court pursuant to .the provisions of Section 
73-4-11, Utah Code Annotated, 1953, 
SOW, THEREFORE, IT IS ORDERED that the stipulations set forth above 
between the State Engineer and the affected parties In "Decided Issues19 are 
hereby approved and the Proposed Determination amended accordingly; 
IT IS FURTHER ORDERED the Proposed Determination of Hater Rights for 
the Parowan Valley Division as amended la approved and the individual water 
rights contained in said Determination are hereby decreed to be valid existing 
water rights snd are approved and confirmed es set forth In ssld Determination; 
those rights set forth in the "Issues to be Tried" section of this Pre-Trial 
Order are excepted from the foregoing approval and confirmation to the extent 
that they are the subject matter of an individual protest; this order is also 
subject to those changes in ownership and approved change applications on any 
rights in said Determination which have occurred since the Determination waa 
published by the State Engineer; the court further reserves the right to 
correct typographical errors which may have occurred in the preparation of 
said Determination; 
IT IS FURTHER ORDERED that the protests submitted by the following 
parties are dismissed: 
Elaine S. Adams 
Buckhorn Development Company 
Carl T. Evans 
Colden Sands Development Compeny 
John Gsylen snd Ellen M. Bay las, except as provided for in 
paragraph 116 above. 
IV. 
ISSUES TO BE TRIED 
1. HERMAN E. BAYLES ESTATE 
Protestant claims thst the Irrigation season should be extended an 
additional month from October 31 to November 30. It is the protestant'a con-
tention that he Is able to beneficially use the water durlne thia Addition*! 
water can be made during the month of November for irrigation purposes and that 
he hat provided in the proposed determination sufficient flexibility to allow 
for the use of water during this month in those years when it could be bene-
ficially used so long MM this is accomplished without prejudice to other rights. 
1. ARCHIE .BENSON 
The issue presented by the protest is whether protestant has a valid 
irrigation and stockwatering right from a well described in Water User's Claim 
No. 378. It is the contention of the State Engineer that at the present time 
there is BO evidence of any irrigation and stockwatering use by protestant is 
recent years, and that any right which protestant may have had from said well 
has been abandoned or forfeited by failure to use this well in recent years. 
3 . J . E . LISTER 
a. Protestant asserts that he haa a valid water right to the use 
of certain springs which are located entirely on land owned by the united 
States of America. The united States claims that i t has a prior right to the 
«se of said springs for stockwatering purposes and that a private individual 
cannot appropriate water for use on federal land. The United States further 
• l ieges that, in any event, protestant i s not using any water on federal 
lands. 
b. Protestant asserts that the priority date on Hater User's Claim 
•os . 271, 272, 273, 1381, 1382, and U U should be 1891 Instead of 1911 as i s 
presently set forth in the Proposed Determination. It i s the contention of 
the State engineer that, baaed upon his Investigation of this area, there i s 
no evidence that protestant or his predecessors in interest had used water 
from the wells covered by said claims prior to 1911. 
4 . PAROUAN NORTH PI ELD IRRIGATION COMPANY, PAROUAN SOUTH HELD 
IRRIGATION COMPANY, PAROWAN VEST FIELD IRRIGATION COMPANY, 
AND PAROUAN RESERVOIR COMPANY 
a. IfcU protest, involves Utter User's Claim Nos W&t4&*J£t>4il> 
and \j}Tt Protestants sssaxt that they are the owners of approximately 3/4 of 
the mate**, of Center Greek and that Psrovaa City owns the remaining 1/4 oj said 
ccjttk* Parovaa City agrees that i t i s limited to approximately 1/4 of Center 
Creek but asserts that i t has rights from springs in the Center Creek drainage 
bajlo in addition to i t s Center Creek right as set forth in tW cfereoeid 
oeaami. Protestant* data rf»»» »^»r» springe err ^ r< W a r y £fl Cifrff**' ****** 
and, tberelaxe if thee* claim* ece»Uewe4 the City'e-jd^k^wUX.aA amXaxfced 
and protoatamts1 right* will be impaired, the rropoaed Determination limit/ 
the city to a flow of approximately 1/4 of said creek but doea allow tfce ci^y 
additional tracer rights from said springs. 
b. Protestants assert that the proposed stockvatering rights in 
the name of Security Title Company under Hater User's Claim Hos. 7429 743, 
13B7/462.l/983y end/984 are improper and Incorrect. This protest la based 
upon the assertion that protestant and Paronan City own all of the water 
supply in the Center Creek drainage beain and that the proposed stockvatering 
righta take water which is owned either by protestant or by the city. It la 
the contention of the State Engineer and Security Title Company that these 
parties do not own all of the water in said drainage baeln and that the dili-
gence claims of Security Title Company are valid and were properly established 
by diligence use. 
c. The issue presented is whether the Division of State Lands has 
a valid stockvatering right under Water User's Claim Kos. 1385 and 1386. Pro-
testant a claim that no such right exists. The Division of State Lands asserts 
that it Is the owner of the property on which said stockvatering right occurs 
and that its predecessor in Interest established a valid diligence claim to 
this water oae beginning in 1856 and the water haa been used since thet time 
substantially aa aet forth in said claims. 
d. Protestants assert that the Di via ion of Fish and Game does not 
have a valid diligence right for stockvatering under Hater User's Claim So. 
587. It is the contention of the Division of Pish and Game that it is the 
owner of the property on which said use occurs and that there has been a valid 
use of water on this property for stockwatering purposes since 1856 from the 
source covered by said claim. 
e. The issue presented is whether Donald R. Lyman or his prede-
cessors in Interest estsblished a valid diligence right as claimed under Uster 
User's Claim Not. 850 and 774 for stockwatering and domestic purposes from the 
source covered by said claims. Lymans claim such a right was initiated in 1856 
and has been in continuous use since that time. Protestants assert such a 
right was never estsblished. 
9 »•»*•»*•#>••«*.• ****** »tt»* T*»1<» u OhttHrtrf- t A s l i e H. S c h u b e r t . 
atockwaterlng and irrigation right under Water User's Claim Not. 573, 570, 569, 
572, 574, 575, 563, 571 and 985. Thia contention it denied by tbete partlee 
and they attert that there hat been a continuous use of vater for irrigation 
purpotet since 1900 and for ttoekvaterlng purposes tinea 1856. 
g. Tba issue it whether the United States Forest Service hat eata* 
blished a valid diligence claim for ttoekvaterlng uses on forest land for 
those vater user1 a c la Ins aat forth in aald protest. The United States of 
America attarta that such a right vas initiated in 1856 and has been in eon-
tlnuous nee since that tine. Protestants assert that such a right vae never 
established. 
h. The it sue It whether the United Statea Bureau of Land Manage* 
ment has established a valid diligence claim for atockwaterlng utaa on land 
owned by the Bureau of land Management for thoaa water user's claims tat forth 
in taid protest. The United Statea of America aaterta that such a right wet 
initiated in 1856 and hat been in continuous uaa tinea that time. Protattanta 
atsert that such a right wat never ettab 11 shed. 
1. Protestants claim that neither Burton K. Rlchola nor his pro* 
deeeetort in interest established a valid atockwaterlng and domestic right 
under Water User's Claim Hot. 429 and 981 B9 aet forth in the Proposed Deter-
mination of Water Rights. It la the contention of Burton t. Rlchola that the 
uaa claimed began in 1856 and has continued until the present time. 
It la the further contention of protestants regarding the Issues 
raised in 4b through 1, Inclusive, that if it la determined that a valid 
diligence claim waa established for any of these parties that such a claim 
should be limited to a quantity of water leaa than aet forth In the Proposed 
Determination of Water tight a. It la the protestants* position that the num-
ber of stock ahovn in the Proposed Determination of Water Eights .exceeds the 
number that historically existed on the land in question. In thia regard it 
la the contention of each of the parties subject to this protest that their 
claim it based on the number of stock that vas historically appurtenant to 
their individual lands and if any evaluation is made of the atockwaterlng 
claims in thia T^tt it must include all atockwaterlng rights in thia basin 
elnce the stock moved about Indiscriminately over thia entire area beginning 
in 1856 when all atockwaterlng rights, including protestants', were initiated. 
additional month froa October 31 to November 30. It la the proteatant'a con-
tention that he if able to beneficially use the water during thla additional 
period. The State Engineer contends that in most yeers no beneficial use of 
vster can be made during the month of November for irrigation purposes and 
that he har provided in the proposed determination sufficient flexibility to 
allow for the use of water during thla month in those years when it could be 
beneficially used so long as this is accomplished without prejudice to other 
righta. 
t. SAM P. PRITCHARD 
Protestant claims to have a valid diligence water right for irri-
gation and stockwaterlng purposes under Water User's Claim Nos. 368 and 396* 
It is the contention of the State Engineer that there may have been a use 
established under said claims st one time but whatever right proteetant may 
have had under said claims has been lost by abandonment and forfeiture for 
failure to use the water from theae sources for many years. 
7. THOMAS D.9 KENYON D., AND LEON D. ROBINSON 
Protestants assert that they have established a valid irrigation 
right for 7.9 acres of land MM set forth in Water Uaer*a Claim Nos. 1480, 
1481, 1432 and 1483. It is the contention of the State Engineer that the 
land in question receives water by reason of natural tub-irrigation in that 
protestant.haa never diverted or otherwise placed any water to beneficial 
uae on thla property and that to award the proteetant a water right would be 
to recognise the doctrine of riparian water rights which has been expressly 
rejected by the Utah Supreme Court. 
8. JAMES 0. TALBOT 
Protestant asserts that he has a valid water right for the irriga-
tion of 15 acres of land and that he has established a stockwaterlng right 
for a number of stock over and above the amount set forth in the Proposed 
Determination of Vster Rights. It is the contention of the State Engineer 
that there is no evidence that proteetant or his predecessors la interest 
established the irrigation right claimed and the stockwaterlng right set forth 
in the Proposed Determination of Water Rights is based upon proteetant's own 
vater user's claia and is limited to the amount set forth in said claim*. 
9. UNITED STATES OF AMERICA 
a« Protestant claims a vater right in this area by virtue of the 
reservation and withdrawal of certain lands. It is the contention of the 
State Engineer that no such right exists* However, the parties agree that an 
adjudication of this issue shall be deferred until the court hears the final 
matters in the Beaver River-Eacalante Valley general adjudication proceedings* 
b. Protestant is entitled to a diligence right on the spring de-
scribed in Wster User's Claim No. 107 which has been re-numbcred Vater User's 
Claim No. 1484. 
c. Protestant has withdrawn the 13 additional Vater User's Claims, 
Nos. 1438 to 1450, Inclusive, and accordingly aald claims are dismissed. 
Dated this .3 7 ^ day of AufinfTJ 1970. 
t DISTRICT JUDGE 
DETERMINATION OF WATER RIGHTS BEAVt. RJV£R-ESCALANTE VALLEY 
PAROWAN VALLEY DIVERSION 
^NUAL WATER ALLOWED 
HEADGATE 
iC.FT 
—^ 
[DIVERSION FROM 
SOURCE 
AC. FT. 
* 
* 
* 
* 
** 
** 
PURPOSE, EXTENT C PLACE OF USE 
STOCKWATERING: 588 sheep and goats - Ireland Allotment 
SEE CLAIMS USED FOR PURPOSE DESCRIBED 
STOCKWATERING. 588 sheep and goats - Ireland Allotment 
SEE CLAIMS USED FOR PURPOSE DESCRIBED 
[ STOCKWATERING: 1600 sheep, 100 cattle, 50 horses 
SEE CLAIMS USED FOR PURPOSE DESCRIBED 
IRRIGATION: 11.90 acs. SW^NWi, 5 .10 acs. NW^SE*, 6.10 
acs. NEiSWi, 7.0 acs. NW±SW* Sec. 1, T36S, R9W, SLBGM, 
or total acreage of 30 .0 . 
SEE CLAIMS USED FOR PURPOSE DESCRIBED 
STOCKWATERING: 1600 sheep, 100 cattle, 50 hones 
!
 SEE CLAIMS USED FOR PURPOSE DESCRIBED 
DOMESTIC: 4 families 
SEE CLAIMS USED FOR PURPOSE DESCRIBED 
CLAIMS USED FOR 
PURPOSE DESCRIBED 
For Claims Used for Purpose Described 
see Water User's Claim 593,Page 262. 
For Claims Used for Purpose Described 
see Water User's Claim 593, Page 262. 
For Claims Used for Purpose Described 
see Water User's Claim 1387, Page 250. 
4 6 2 , 963, 984 
For Claims Used for Purpose Described 
see Water User's Claim 1387, Page 250. 
462, 983, 984 
REMARKS 
* Diversion any, each, or all claims. 
Total yearly diversion under all claims 
mentioned 3. 29 ac. ft. 
* Diversion any, each, or all claims. 
Total yearly diversion under all claims 
mentioned 3 .29 ac. ft. 
* Diversion any, each, or all claims. 
Total yearly diversion under all claims 
mentioned 13.16 ac. ft. 
* Diversion any, each, or all claims. 
Total yearly diversion under all claims 
mentioned 120.0 ac. ft. 
* Flow for this purpose is part of flow for 
irrigation. 
** Diversion any, each, or all claims. Total 
yearly diversion under all claims mentioned 
13.16 ac. ft. 
•Flow for this purpose is part of flow for 
irrigation. 
••Diversion any, each, or all claims. Total 
1 yearly diversion under all claims mentioned 
2.91 ac. ft. 
CLAIM 
NO. 1 
595 
594 
743 
462 
DETERMINATION OF WATER RIGHTS BEAVER RIVER-ESCALANTE VALLEY 
PAROWAN VALLEY DIVISION 
ZLAIM 
NO. 
595 
594 
743 
462 
NAMES ADDRESS OF CLAIMANT 
United States of America 
Forest Service 
Forest Service Building 
Ogden, Utah 
United States of America 
Forest Service, Forest Service Building 
Ogden, Utah 
Security Title Company of Salt Lake City, 
Trustee 
45 East 4th South 
Salt Lake City, Utah 
Security Title Company of Salt Lake City, 
Trustee 
45 East 4th South 
Salt Lake City, Utah 
SOURCE C TYPE OF RIGHT 
Cabin Creek, Diligence 
Map 43 
Cabin Creek, Diligence 
Map 43 
: Cabin Creek, Diligence 
Map 43 
Spring Area No. 1 Diligence Claim 
No. 1104 
Map 43 
PRIORITY 
DATE 
1856 
1856 
1856 
1897 
FLOW 
C F . S . 
1920 
* 
i * 
POINT OF DIVERSION 
Stock water directly on stream from 
point where stream enters SW$NE$ Sec. 
1, T36S, R9W, SLBGM, to point where 
stream leaves NW^NE* Sec. 1, T36S, 
R9W, SLBGM. 
Stock water directly on stream from point 
where stream enters SEjSE^ Sec. 1,T36S, 
R9W, SLB&M. to point where stream 
leaves NEjSEi Sec. 1 T36S, R9W, 
SLB&M. 
Stock water directly on stream from point 
where stream enters NW$SE± Sec . l ,T36S, 
R9W, SLBCM, to point where stream 
leaves NWjSE* Sec. 1, T36S, R9W, 
SLBGM. 
S. 1000 ft. E. 3900 ft. from W$ cor. Sec . 
t , T36S, R9W, SLBGM. 
PERIOD OF I 
FROM 
July l 
July l 
May 1 
April 1 
1 April 1 
April 1 
TERRY L WADE —A 3882 
SNOW, NUFFER, ENGSTROM & DRAKE 
A Professional Corporation 
90 East 200 North 
P.O. Box 400 
St. George, Utah 84771-0400 
801/628-1611 
File #144101^17 
N THE FIFTH JUDICIAL DISTRICT COURT 
AND FOR IRON COUNTY, STATE OF UTAH 
SECURITY TITLE COMPANY OF 
SOUTHERN UTAH, a Utah corporation, 
Trustee,, 
Plaintiff, 
vs. 
R D * UtPh ownership; STEVE SEVY, 
Trustee, and BRIAN HIGH 
DEVELOPMENT CORPORATION, a 
Utah corporation, , 
Defendants. 
SUMMARY JUDGMENT ORDER AND 
DECREE 
Civil No. 85-255 
This matter having been duly and regularly set for heanng on the 19th day of 
June, 1990, Terry L. Wade appearing for Defendant R.D., a Utah partnership and 
Michael W. Park appearing for Defendant Brian High Development Corporation, a 
Utah Corporation, the Court, having heard oral argument from counsel and having 
considered and reviewed the memoranda of counsel, as well as the pleadings, 
affidavits, and other matenal on file with the Court, and having heretofore made and 
entered its Findings of Fact and Conclusions of Law, and thus being fully advised in 
the premises and good cause appeanng, 
IT IS ORDERED, ADJUDGED AND DECREED that the Agreement and Escrow 
Instructions of March 1, 1980, as amended April 19, 1984, and the terms and 
Summary Judgment Order and Decree Pagel 
conditions set forth therein are valid and enforceable; that the Defendant, Brian Higr 
Development Corporation has failed to make payment as agreed, the same 
constituting a default pursuant to such agreement; and that the Defendant, Brian High 
Development Corporation has failed to show and establish any justification or excuse 
which has not been resolved or dismissed in failing to make such payment and has 
failed to cure, attempt to cure and does now refuse to cure said default, 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that said Agreement 
and Escrow Instructions be cancelled and that the premises remaining in trust 
consisting of the property situated in Iron County, State of Utah, more particularly 
described below be reconveyed to the Defendant, R. D., and all amounts expended 
by the Buyer, or his assign, together with all improvements in and to the said 
premises, shall be forfeited as liquidated damages; that the Defendants. Steve Sevy, 
Trustee and Brian High Development Corporation and all those who claim or may 
claim an interest in and to said property by reason of said Agreement and/or Escrow 
Instructions are hereby barred and estopped from asserting any further claim, right, 
title or interest in and to said property situated in Iron County, State of Utah, and 
described as follows: 
The Northeast Quarter of the Southwest Quarter; the Southeast Quarter 
of the Southwest Quarter and the Southwest Quarter of the Southeast 
Quarter of Section 1, Township 36 South, Range 9 West, Salt Lake 
Meridian. 
EXCEPTING THEREFROM the North 31 acres of the Northeast Quarter 
of the Southwest Quarter of Section 1, Township 36 South, Range 9 
West, Salt Lake Base and Meridian. 
SUBJECT TO prior and existing reservations of all oil, gas and mineral 
rights. 2 ^ 
TOGETHER WITH all water and water rights appurtenant to, used upon 
or in connection with said property, except and there is hereby reserved 
the water from Water User's Claim No. 1104 filed July 3, 1963, with the 
State Engineer's Office on Spring No. 3, together with an easement to 
construct and maintain a pipeline over and across the Northwest Quarter 
Summary Judament Otter and norma 
of the Southwest Quarter of said Section 1 and twenty (20) gallons per 
minute of the water from Water User's Claim No. 1104 filed July 3,1963, 
with the State Engineer's Office, on Spring No. 1, and an easement to 
construct and maintain a pipeline over and across the Northwest Quarter 
of the Southeast Quarter and the North half of the Southwest Quarter of 
said Section 1, Township 36 South, Range 9 West, Salt Lake Base and 
Meridian. 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that this Judgment 
shall be final as to ail claims and causes of action left pending in this action. 
MADE AND ENTERED by me, the District Court Judge in and for the Rfth 
Judicial District Court of Iron County, State of Utah, this //tftdav of 
1990. 
BY THE COURT 
± *£<£*£_ 
J/PHILIP EVES7Judge 
ifth District Cowrt, Iron County 
MAILING CERTIFICATE 
I hereby certify that on the 28th day of June, 1990, I served an unsigned 
copy of the foregoing SUMMARY JUDGMENT ORDER AND DECREE on each of the 
following by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 
J. Bryan Jackson, Esq. 
P.O. Box 1140 
Cedar City, Utah 84720 
Michael W. Park, Esq. 
THE PARK FIRM 
2 West St. George Blvd., Suite 32 
St. George, Utah 84770 f X ~ s~\ 
Summary Judgment Order and Decree Page 3 
MAILING CERTIFICATE 
I hereby certify that on the o* (~^H.(/L 1 " 0 . I serve< 
a signed copy of the foregoing SUMMARY JUDGMENT ORDER AND DECREE or 
each of the following by depositing a copy in the U.S. Mail, postage pre-paid 
addressed to: 
J. Bryan Jackson, Esq. 
P.O. Box 1140 
Cedar City, Utah 84720 
Michael W. Park, Esq. 
THE PARK FIRM 
2 West St. George Blvd., Suite 32 
St. George, Utah 84770 /Q - s-\ 
TERRY L WADE—A3882 
SNOW, NUFFER, ENGSTROM & DRAKE 
A Professional Corporation 
90 East 200 North 
P.O. Box 400 
St. George, Utah 84771-0400 
801/628-1611 
File#144101/bj17 
IN THE FIFTH JUDICIAL DISTRICT COURT 
IN AND FOR IRON COUNTY, STATE OF UTAH 
SECURITY TITLE COMPANY OF 
SOUTHERN UTAH, a Utah Corporation, 
Trustee, 
Plaintiff, 
vs. 
R.D., a Utah Partnership, STEVE SEVY, 
Trustee, and BRIAN HIGH 
DEVELOPMENT CORPORATION, a 
Utah Corporation, 
Defendants. 
ORDER GRANTING DEFENDANT 
R.D.'S MOTION FOR SUMMARY 
JUDGMENT; FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 
Civil No. 85-255 
Defendant R.D.'s Motion for Reconsideration of R.D.'s Motion for Summary 
Judgment came on before the Court on Tuesday, the 19th day of June, 1990. 
Appearing at the hearing were Terry L. Wade, representing the movant/Defendant, 
R.D.,and Michael W. Park, representing Defendant, Brian High Development 
Corporation. Neither Plaintiff Security Title Company of Southern Utah nor Defendant 
Steve Sevy appeared. 
The Court reviewed the Affidavit of Gerald Stoker, State Water Engineer, 
recently filed by Defendant R.D. and heard oral arguments from counsel relative to 
Defendant R.D.'s Motion for Summary Judgment and, having reviewed all the 
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Memoranda of counsel and the pleadings, affidavits and other material on file with the 
Court, determined that final judgment should be entered as to all the claims and 
causes left pending in this action. 
NOW, THEREFORE, being fully advised in the premises, and good cause 
appearing, 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant R.D1*S 
Motion for Summary Judgment be, and the same is, granted. The Court finds, as the 
basis for its Order, the following: 
FINDINGS QF FACT 
1. Plaintiff, Security Title Company of Southern Utah (hereinafter "Security 
Title"), is a Utah corporation doing business as a title insurance company and escrow 
agent in Iron County, State of Utah. 
2. Defendant, R.D. (hereinafter "R.D."), is a Utah general partnership. 
3. Defendant Steve Sevy, Trustee (hereinafter "Sevy"), is an individual 
residing in Iron County, State of Utah, and is a party to the agreement at issue as a 
Trustee for certain beneficiaries whose complete identities are not presently known. 
4. Defendant Brian High Development Corporation (hereinafter "Brian 
High"), is, or was at times pertinent hereto, a Utah corporation doing business in iron 
County, State of Utah. 
5. On or about the 1st day of March, 1980, R.D., as Seller, entered into an 
agreement (hereinafter "the Agreement") with Sevy, as Buyer, for the sale of certain 
property (hereinafter "the Property") situated in the County of Iron, State of Utah, more 
particularly described as follows: 
The Northeast Quarter of the Southwest Quarter; the Southeast Quarter 
of the Southwest Quarter and the Southwest Quarter of the Southeast 
Quarter of Section 1, Township 36 South, Range 9 West, Salt Lake 
Meridian. T 3 
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EXCEPTING THEREFROM ail oil, gas and mineral rights. 
Together with all water and water rights appurtenant to, used upon or in 
connection with said property, except and there is hereby reserved the 
water from Water User's Claim No. 1104 filed July 3,1963, with the State 
Engineer's Office on Spring No. 3, together with an easement to 
construct and maintain a pipeline over and across the Northwest Quarter 
of the Southwest Quarter of said Section 1 and twenty (20) gallons per 
minute of the water from Water User's Claim No. 1104 filed July 3,1963, 
with the State Engineer's Office, on Spring No. 1, and an easement to 
construct and maintain a pipeline over and across the Northwest Quarter 
of the Southeast Quarter and the North half of the Southwest Quarter of 
said Section 1, Township 36 South, Range 9 West, Salt Lake Base and 
Meridian. 
6. Pursuant to the terms of said Agreement, Sevy agreed to purchase said 
Property for a total purchase price of Three Hundred and Sixty Thousand and no/100 
Dollars ($360,000.00). A down payment was to be made at the time the Agreement 
was executed in the amount of Seventy-Two Thousand and no/100 Dollars 
($72,000.00), and annual installments were to be made in the amount of Seventy-Five 
and no/100 Dollars ($75,000.00), or more, commencing March 1, 1981, and 
continuing thereafter until the entire principal balance and accrued interest had been 
paid in full. All payments were to be applied first to the payment of interest and 
second to the reduction of principal. Interest was to accrue from March 1, 1980, on 
all unpaid portions of the purchase price at the rate of Ten Percent (10%) per annum. 
7. Pursuant to the terms of the Agreement, R.D. and Sevy established an 
escrow with Security Title as a matter of convenience and to facilitate the 
performance of the terms and conditions thereof. R.D., Sevy and Security Title 
executed escrow instructions and R.D. delivered a good and sufficient Warranty Deed 
conveying the Property to Security Title as Trustee and authorizing it to service the 
Agreement. 
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8. Thereafter, on or about April 11, 1983, Sevy conveyed and assigned 
his interest in and to the subject Property and Agreement to Brian High and Brian High 
thus assumed the obligations of the Buyer under the Agreement. 
9. On or about April 1, 1984, Brian High defaulted in its payment 
obligations under the Agreement. Accordingly, and pursuant to Paragraph 7 of the 
Agreement, Notice of Default was sent to Security Title, as Trustee, by R.D. 
10. Subsequent to the default, on or about April 19, 1984, R.D. and Brian 
High executed an Amendment to the Agreement whereby R.D. relinquished Brian 
High's default in consideration of Brian High's two-fold promise, to-wit: (1) to pay.the 
remaining unpaid principal balance under the Agreement (approximately 
$135,078.00) on or before June 1, 1984, plus accrued interest at 10% per annurrrfrom 
April 1, 1983, and (2) that no additional acreage, beyond the 31 acres previously 
released to Buyer under the release provisions of the Agreement, would be conveyed 
to Brian High until such time as the entire unpaid principal balance and accrued 
interest were paid to R.D. Aside from these changes, the Amendment provides that 
tne onginal Agreement terms were to remain in full force and effect. The Amendment 
was fully accepted by Security Title, as evidenced by the tetter's signature thereon. 
11. Brian High failed to make the June 1, 1984, payment as agreed in the 
Amendment. 
12. Pursuant to the default provisions of the Agreement, R.D. sent a written 
notice of default dated June 1, 1984, to both Brian High and Security Title. 
13. Under the terms of the Agreement, the occurrence of a default as to the 
payments required of the Buyer subjects the Buyer to the following recourse by the 
Seller: 
a) Cancellation of the Agreement; 
b) Reconveyance to Seller of the property not theretofore conveyed 
to Buyer; 
c) Costs and attorneys fees incurred by Seller in the enforcement of 
default provisions and remedies (assessed against Buyer); and 
d) Payments theretofore made by Buyer are forfeited to Seller as 
liquidated damages for Buyer's non-performance of the Agreement. 
14. In a letter dated June 19, 1984, R.D. informed Security Title that Brian 
High had failed to make payments and cure the default within the ten-day period 
provided under the Agreement. R.D. requested that Security Title enforce the 
forfeiture and liquidated damages provisions of the Agreement and escrow 
instructions and reconvey the Property which had not been released and which 
remained in trust/escrow. 
15. A second demand was made by R.D. upon Security Title to administer 
the default provisions and remedies of the Agreement and Escrow Instructions, as 
aforedescribed, in a letter dated July 11, 1984. 
16. The default notices given by R.D. to Brian High and Security Title, as 
aforedescribed, were proper and timely under the Agreement. 
17. On or about September 4, 1984, some three months after Brian High's 
default, Brian High alleged that R.D. did not have proper title to certain water rights 
purportedly conveyed by the Agreement and Brian High asserted such failure of title 
as a defense, excuse and justification for not making payment as required by the 
Agreement. 
18. The basis asserted by Brian High for its claim that R.D.'s title to the water 
rights was invalid was an action filed in the Fifth District Court of Iron County, State of 
Utah, entitled Town of Brian Head, a Municipal corporation of the State of Utah vs. 
Parowan Reservoir Company, a Utah corporation, et al.. Civil No. 10599, (hereinafter 
"the Brian Head Condemnation Suit"), wherein the Town of Brian Head sought to 
condemn certain water and water rights including one of three springs referenced in 
the legal description of the subject Property, the Salt Pile Spring at 1140 feet South 
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and 1332 feet West of the East Quarter Corner of Section 1, Township 36 South; 
Range 9 West, Salt Lake Base and Meridian. The Court finds this basis to be 
inadequate as an excuse or justification for Brian High's default for the following 
reasons: 
(a) The Brian Head Condemnation Suit did not even exist at the*tfme 
of Brian High's default on June 1,1984. The said suit was commenced a month 
later, on July 2, 1984. Therefore, this excuse could not have been the* basis 
for the default when it occurred. 
(b) The Brian Head Condemnation Suit was dismissed on the 19th 
day of November, 1987, the Town of Brian Head having abandoned its effortrto 
condemn the water and water rights subject of that suit. 
19. As a result of the conflicting demands asserted by Brian High and: R.D. 
as to their respective rights under the Agreement, this action was commencedrand 
filed by Security Title on June 7, 1985, in the nature of an interpleader? in 
accordance with Rule 22 of the Utah Rules of Civil Procedure, and for declaratory 
judgment, pursuant to Utah Code Annotated, Section 78-33-1, et seq., 1953, as 
amended, to declare and establish the rights of the parties in relation to the matters set 
forth herein. 
20. On or about the 17th day of October and the 13th day of November, 
1985, the Defendants, R.D., Sevy, and Brian High respectively answered. R.D. 
asserted a Cross-Claim against Brian High alleging the tatter's default and seeking the 
enforcement of the default remedies provided under the Agreement. R.D. further 
asserted a Counterclaim against Security Title for its failure to cancel the Agreement 
and reconvey said Property to R.D. 
21. On July 10, 1989, pursuant to a Settlement Agreement and Stipulation 
between Security Title and R.D., an Order of Dismissal was entered by this Court as to 
R.D.'s Counterclaim against Security Title. 
22. In defense of a Motion for Summary Judgment filed by R.D. on May 12, 
1988, upon its crossclaims against Brian High, Brian High raised a new defense or 
excuse for its default on June 1, 1984. That excuse was that R.D.'s title to the subject 
water rights was disputed in an action filed in the District Court of the Fifth Judicial 
District in and for Iron County, State of Utah, in 1967 by the State Water Engineer, 
entitled "In the Matter of the General Determination of the Rights to the Use of All the 
Water, Both Surface and Underground, within the Drainage Area of the Beaver River-
Escalante Valley and All Tributaries in Millard, Beaver, Iron, Washington, Kane and 
Garfield Counties in Utah", Civil No. 4415, (hereinafter "the General Adjudication 
Suit"). The Court finds this excuse to be inadequate to justify Brian High's default for 
the following reasons: 
(a) At all times since the General Adjudication Suit was commenced 
in 1967, Burton K. Nichols has been a party thereto, and as such, has had 
actual notice as to the matters to be determined therein, including the 
determination of the water rights on the subject Property. Burton K. Nichols was 
and is a principal of Brian High and was the individual who negotiated the 
purchase of the subject Property with R.D. He therefore had actual notice that 
the water rights purchased from R.D. were subject to the General Adjudication 
Suit before he negotiated the subject Agreement with R.D. to purchase the 
Property. 
(b) According to the Pretrial Order filed in the General Adjudication 
Suit on August 27, 1970, the only issue remaining for determination respecting 
the subject water rights is the quantity of "stockwatering" rights. The actual 
quantity of stockwatering rights appurtenant to the subject Property is less than 
two acre feet and it is the position of the State Water Engineer that said quantity 
is valid. Thus, the Court finds that no material dispute as to R.D.'s title to the 
subject water rights exists by virtue of the pending General Adjudication Suit. 
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23. Trial was set in this matter for June 7, 1989, however it was postponed 
upon the Court's own motion to June 29,1989. 
24. Prior to trial, R.D. attempted to take the deposition of Brian High's 
President, Burton K. Nichols, inasmuch as he previously provided testimony for Brian 
High as to the elements of Brian High's defense of excuse and justification. Nichols 
refused, however, to submit to a deposition and consequently, Brian High, through its 
counsel, stipulated that Nichols would not be a witness for Brian High in a trial of this 
matter. 
25. On June 22, 1989, only one week prior to trial, Brian High filed a Petition 
for Bankruptcy and the trial was consequently vacated. 
26. On November 13, 1989, R.D. filed in the Bankruptcy Court a Motion to 
Convert or Dismiss, or in the Alternative for Relief from Stay. The basis for the Motion 
was, inter alia, that Defendant Brian High had filed the Bankruptcy Petition for the 
purpose of avoiding trial. 
27. At the hearing on the aforedescribed Motion in the Bankruptcy Court, 
which took place on December 15, 1989, the Court granted R.D.'s Motion finding 
specifically that the bankruptcy petition had been filed primarily to avoid a State Court 
trial. Defendant Brian High failed to respond to the Motion or appear at the hearing. 
An order dismissing the Petition was executed on January 17, 1990. 
28. R.D., as Seller, has performed all its conditions under the aforesaid 
Agreement. 
29. Brian High, as Buyer, has defaulted in its payment obligations under 
said Agreement without excuse or justification. 
30. The Property still held in trust by Security Title which has not been 
conveyed to Buyer or his assigns pursuant to the Agreement is situated in Iron County 
and more particularly described as follows: 
The Northeast Quarter of the Southwest Quarter; the Southeast Quarter 
of the Southwest Quarter and the Southwest Quarter of the Southeast 
Quarter of Section 1, Township 36 South, Range 9 West, Salt Lake 
Meridian. 
EXCEPTING THEREFROM the North 31 acres of the Northeast Quarter 
of the Southwest Quarter of Section 1, Township 36 South, Range 9 
West, Salt Lake Base and Meridian. 
SUBJECT TO prior and existing reservations of all oil, gas and mineral 
rights. 
TOGETHER WITH all water and water rights appurtenant to, used upon 
or in connection with said property, except and there is hereby reserved 
the water from Water User's Claim No. 1104 filed July 3, 1963, with the 
State Engineer's Office on Spring No. 3, together with an easement to 
construct and maintain a pipeline over and across the Northwest Quarter 
of the Southwest Quarter of said Section 1 and twenty (20) gallons per 
minute of the water from Water User's Claim No. 1104 filed July 3,1963, 
with the State Engineer's Office, on Spring No. 1, and an easement to 
construct and maintain a pipeline over and across the Northwest Quarter 
of the Southeast Quarter and the North half of the Southwest Quarter of 
said Section 1, Township 36 South, Range 9 West, Salt Lake Base and 
Meridian. 
31. R.D. is entitled to have the aforesaid Property remaining in 
reconveyed to R.D. by Security Title in accordance with the terms of the Agreement 
and Escrow Instructions. 
32. R.D. is entitled to have the Agreement cancelled and any and ail 
payments heretofore made by Buyer (Sevy and Brian High) under the Agreement 
forfeited to R.D. as liquidated damages for Buyer's default. 
From the foregoing Findings of Fact, the Court hereby makes the following: 
CONCLUSIONS OF I AW 
1. That the Agreement and Escrow Instructions of March 1, 1980, as 
amended April 19, 1984, and the terms and conditions set forth therein are valid and 
enforceable; that the Defendant, Brian High Development Corporation has failed to 
make payment as agreed, the same constituting a default pursuant to such agreement; 
and that the Defendant, Brian High Development Corporation has failed to show and 
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establish any justification or excuse which has not been resolved or dismissed in 
failing to make such payment and has failed to cure, attempt to cure and does now 
refuse to cure said default, 
2. That said Agreement and Escrow Instructions be cancelled and that the 
premises remaining in trust consisting of the property situated in Iron County, State: of 
Utah, more particularly described below be reconveyed to the Defendant, R. D., and 
all amounts expended by the Buyer, or his assign, together with all improvements-in 
and to the said premises, shall be forfeited as liquidated damages; that the 
Defendants, Steve Sevy, Trustee and Brian High Development Corporation and all 
those who claim or may claim an interest in and to said property by reason of said 
Agreement and/or Escrow Instructions are hereby barred and estopped from asserting 
any further claim, right, title or interest in and to said property situated in Iron County, 
State of Utah, and described as follows: 
The Northeast Quarter of the Southwest Quarter; the Southeast Quarter 
of the Southwest Quarter and the Southwest Quarter of the Southeast 
Quarter of Section 1, Township 36 South, Range 9 West, Salt Lake 
Mahriian 
EXCEPTING THEREFROM the North 31 acres of the Northeast Quarter 
of the Southwest Quarter of Section 1, Township 36 South, Range 9 
West, Salt Lake Base and Meridian. 
SUBJECT TO prior and existing reservations of all oil, gas and mineral 
rights. 
TOGETHER WITH all water and water rights appurtenant to, used upon 
or in connection with said property, except and there is hereby reserved 
the water from Water User's Claim No. 1104 filed July 3, 1963, with the 
State Engineer's Office on Spring No. 3, together with an easement to 
construct and maintain a pipeline over and across the Northwest Quarter 
of the Southwest Quarter of said Section 1 and twenty (20) gallons per 
minute of the water from Water User's Claim No. 1104 filed July 3, 1963, 
with the State Engineer's Office, on Spring No. 1, and an easement to 
construct and maintain a pipeline over and across the Northwest Quarter 
of the Southeast Quarter and the North half of the Southwest Quarter of 
Section 1, Township 36 South, Range 9 West, Salt Lake Base and 
Meridian. 
3. That this Judgment shall be final as to all claims and causes of action left 
pending in this action. 
MADE AND ENTERED this / / fe day of , 1990. 
MAILING CERTIFICATE 
I hereby certify that on the 28th day of June, 1990, I served an unsigned 
copy of the foregoing ORDER GRANTING DEFENDANT R.D.'S MOTION FOR 
SUMMARY JUDGMENT; FINDINGS OF FACT AND CONCLUSIONS OF LAW on 
each of the following by depositing a copy in the U.S. Mail, postage pre-paid, 
addressed to: 
J. Bryan Jackson, Esq. 
111 North Main 
Cedar City, Utah 84720 
Michael W. Parks, Esq. 
THE PARK FIRM 
2 West St. George Blvd., Suite 32 
St. George, Utah 84770 _ 
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MAILING CERTIFICATE 
I hereby certify that on the (<#^ day of 
1990, I served a signed copy of the foregoing ORDER GRANTING DEFENDANT 
R.D.'S MOTION FOR SUMMARY JUDGMENT; FINDINGS OF FACT AND 
CONCLUSIONS OF LAW on each of the following by depositing a copy in the U.S. 
Mail, postage pre-paid, addressed to: 
J. Bryan Jackson, Esq. 
111 North Main 
Cedar City, Utah 84720 
Michael W. Parks, Esq. 
THE PARK FIRM 
2 West St. George Blvd., Suite 32 / i 
St. George, Utah 84770 Alh* ' 
Secretary 
